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MEETING OF POLK COUNTY BAR ASSOCIATION 


Raymer F. Maguire of Orlando, President of the 
State Bar Association, and George P. Garrett of Or- 


a 


lando, member of the Executive Council of the State 
Bar Association, addressed the Polk County Bar at 
its quarterly banquet held in Bartow on April 4. This 
was President Maguire’s maiden speech as an officer 
of the State Association. He spoke of the importance 
of an association of lawyers and their duties as citi- 
zens and as professional men in speeding the work of 
our courts to the end that the responsibility of such 
delay and miscarriage of justice might not be laid at 
the door of the legal profession. Mr. Garrett in his 
delightful way reminisced on the history of the com- 
mon law and called attention to some of the great 
landmarks and the effect of the writings of men in 
various ages on the development of the common law. 

The meeting was attended by some 50 lawyers 
from various towns in Polk County and was presided 
over by Robert Dewell, President, of Haines City. 
The program was in charge of Judge Harry G. Taylor 
of Bartow, Vice-President of the County Association. 

The next quarterly meeting will be held in Lake- 
land during the month of June. 
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THE EFFECT OF SECTION 43 OF ARTICLE V OF THE CONSTITUTION, ADOPTED IN 
1922, UPON THE JUDICIARY ARTICLE OF THE CONSTITUTION 


By MILLER WALTON of the Fort Lauderdale Bar 


Section 8 of Article V of the Constitution, prior to 
the adoption of the amendment thereto at the general 
election of 1902, provided that there should be seven 
circuit judges “who shall be appointed by the Gov- 
ernor and confirmed by the Senate, and who shall 
hold their office for six years.” 

Section 33 of Article V provides that “when the 
office of any judge shali become vacant from any 
cause, the successor to fill such vacancy shall be ap- 
pointed or elected only for the unexpired term of the 
judge whose death, resignation, retirement or other 
cause created such vacancy.” 

Under these provisions of the Constitution, which 
became effective in 1887, there was established a sin- 
gle six-year cycle which rendered the tenure of office 
of all of the circuit judges of the State co-terminous. 
The terms of all of the circuit judges of the State end- 
ed in 1893, again in 1899. 

In 1902 Section 8 of Article V was amended to 
provide for the division of the State into eight, instead 
of seven, circuits. The amendment provided that “one 
judge shall be assigned to each circuit.” It further 
provided that “the circuit judges holding office at the 
time of such division shall severally continue in office 
until the expiration of their then existing term of 
office as judges of the circuits respectively in which, 
under such division, the county of his residence may 
be included; and a judge for the additional circuit 
shall be appointed for a term equal to the unexpired 
term of the other circuit judges upon such division be- 
ing made.” 

Under this amendment the single six-year cycle 
was not destroyed, but was maintained. The terms of 
all of the circuit judges-of the State ended in 1905, 
again in 1911. 

Section 35, of Article V, as amended at the general 
election of 1910, provides that “the legislature may 
provide for the creation and establishment of such 
additional judicial circuits as may from time to time 
become necessary, and for the appointment by the 
Governor and confirmation by the Senate of additional 
circuit judges therefor, whose terms of office and gen- 
eral jurisdiction shall be the same as is herein provid- 
ed for the circuit judges herein already provided for.” 


tion work in Zone 14, the quarantine of said Zone and 
cial Circuit and a judge therefor was appointed by the 
Governor. The Governor addressed to the Justices of 
the Supreme Court a request for an opinion as to the 
duration of the term for which a commission should 


be issued to the appointee. The Justices of the Su- 
preme Court, in response, held, in their advisory 
opinion (76 Fla. 649; 80 So. 519) that the single six- 
year cycle should be maintained. The Justices in their 
opinion, which was rendered in January, 1919, called 
attention to the fact that when Section 8 of Article 
V was amended in 1902 to provide for eight, instead 
of seven, circuits it was provided that the additional 
judge “shall be appointed for a term equal to the un- 
expired term of the other circuit judges.” Therefore, 
to preserve the cycle, to retain the precedent of hav- 
ing the terms of all of the circuit judges of the State 
expire simultaneously, which the Justices interpreted 
as the spirit of the Constitution, it was held that the 
appointee’s term should coincide with that of all of the 
other circuit judges of the State. The appointment 
was made in 1917. The Justices advised the Gov- 
ernor, the appointment having been confirmed by the 
Senate, to issue to the appointee a commission for a 
term of six years from the appointment in 1917, “that 
being the time when by regular cycle the six-year 
terms of the other circuit judges begin.” 

This opinion was followed in a subsequent opinion, 
rendered in June, 1919 (78 Fla. 5, 82 So. 612), in 
which the Justices of the Supreme Court advised the 
Governor “that the circuit judge appointed and con- 
firmed for the additional circuit created and estab- 
lished at the regular session of the Legislature in 1919 
should be commissioned for a period of four years, 
that being ‘a term equal to the unexpired term of the 
other circuit judges.’ ” 

The terms of all of the circuit judges of the State 
therefore expired in 1917, again in 1923. Until 1923 
the single six-year cycle, in which all of the circuit 
judges revolved, was preserved. 

But at the general election of 1922 an amendment 
to the Constitution, Section 43 of Article V, was 
adopted, providing that the Legislature may, from 
time to time and as the business of any circuit having 
not less than 75,000 inhabitants requires, provide for 
the appointment of one or more additional circuit 
judges for such circuit; and that each such additional 
circuit judge shall be appointed by the Governor and 
confirmed by the Senate and hold office for six years. 
See Advisory Opinion, 113 So. 115 (in which the Jus- 
tices of the Supreme Court held that an additional 
judge appointed December 12, 1925, should hold for 
a term of six years, beginning on such date). 


The legislation enacted pursuant to this constitu- 
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tional amendment has torn asunder the single six- 
year cycle which embraced all of the circuit judges of 
the State previous to the adoption of the amendment. 
The precedent of having the terms of all of the circuit 
judges of the State expire simultaneously has been 
destroyed. The spirit of the Constitution, as inter- 
preted by the Justices of the Supreme Court prior to 
the adoption of Section 43 of Article V and the enact- 
ment of legislation thereunder, has been replaced by 
another and different spirit. The Constitution, as it 
now reads, does not contemplate the simultaneous ex- 
piration of the terms of all of the circuit judges of the 
State. The terms of some of the circuit judges expire 
in 1929, of others in 1931, of others in 1933. 

In 1923 the Legislature provided for the appoint- 
ment of an additional judge in each of the fourth, 
eleventh and thirteenth circuits. It is merely a coin- 
cidence that the terms of such additional judges, ap- 
pointed in 1923, expire in 1929, when the terms of all 
of the circuit judges of the State would have expired 
had the single six-year cycle been maintained. 

In 1925 the Legislature provided for the appoint- 
ment of an additional judge in each of the first, third, 
eighth and eleventh circuits. The terms of such ad- 
ditional judges, appointed in 1925, expire in 1931. 

In 1927 the legislature provided for the appoint- 
ment of two additional judges in the sixth circuit and 
an additional judge in each of the second, tenth and 
eleventh circuits. The terms of such additional judges, 
appointed in 1927, expire in 1933. 

Section 43 of Article V is now a part of the Con- 
stitution and must be treated as if it were originally a 
part of the organic law. It was expressly said by the 
Justices of the Supreme Court in their advisory opin- 
ion reported in 113 So. 113 that “Sections 8 and 35, 
and Section 43 (see Acts 1921, p. 425) of Article V of 
the Constitution all relate to the same subject: The 
division of the State into judicial circuits; the ap- 
pointment of circuit judges and additional circuit 
judges therefor, their terms of office, salary and juris- 
diction; the terms of court to be held in the circuits 
and the residences of the judges for the several cir- 
cuits. These provisions should be taken and con- 
strued together. They together constitute one consti- 
tutional provision upon the subjects contained there- 
in.” The provisions of the three sections, as they now 
read, must be harmonized, if possible. If one spirit 
pervaded the instrument prior to the amendment, 
rendering it necessary or proper to construe the whole 
instrument in accordance with such spirit, and such 
spirit has been destroyed by the amendment and a new 
spirit substituted, every other related provision of the 
instrument must be construed in the light of, and to 
give effect to, the new spirit. 

The spirit of the Constitution, prior to the adop- 


tion of Section 43 of Article V, was, as was said by 
the Justices of the Supreme Court in the advisory 
opinions rendered in 1919, to which reference has been 
made, that there should be a preservation of the sin- 
gle six-year cycle governing the expiration of the 
terms of all of the circuit judges of the State. Cer- 
tainly that spirit has been destroyed by the amend- 
ment, Section 43 of Article V; and Section 35 of Ar- 
ticle V can no longer be read and construed in the 
light of a destroyed spirit. It must be read and con- 
strued in the light of, and in harmony with, the pro- 
visions of Section 43 and the new spirit thereby cre- 
ated. 

Had Section 43 of Article V been adopted, and the 
legislation referred to enacted, prior to the rendition 
of the advisory opinions in 1919, it would have been 
illogical for the Justices of the Supreme Court to 
have said that “the commission issued to the ap- 
pointee after his confirmation by the Senate should 
be for a term of six years from the first appointment 
made... in 1917, that being the time when by regu- 
lar cycle the six-year terms of the other circuit judges 
begin,” as was said in the advisory opinion reported 
in 76 Fla. 649, 80 So. 519, because there would have 
been no regular cycle fixing the time for the simul- 
taneous beginning of the terms of all of the other 
judges. Nor would it have been logical for the Jus- 
tices to have said that “the circuit judge appointed 
and confirmed for the additional circuit created and 
established at the regular session of the legislature in 
1919 should be commissioned for a period of four 
years, that being ‘a term equal to the unexpired term 
of the other circuit judges,” as was said in the ad- 
visory opinion reported in 78 Fla. 5, 82 So. 612, be- 
cause a period of four years would not have been a 
term equal to the unexpired portion of the terms of 
all of the other circuit judges. 

Suppose that the opinions rendered in 1919 had 
not been rendered and that the question as to the 
duration of the term for which a judge of a newly 
created circuit should be commissioned was before 
the Justices of. the Supreme Court now for the first 
time. Could it be logically held in view of the adop- 
tion of Section 43 of Article V, that a judge of a new 
circuit should be commissioned for “a term equal to 
the unexpired term of the other circuit judges?” 

We now have a situation in which the terms of the 
several circuit judges of the State do not expire simul- 
taneously; and Section 35 of Article V provides that 
when an additional circuit is created the term of of- 
fice of the judge appointed therefor shall be the same 
as that of the other circuit judges. 

It is no longer possible to have such appointment 
made for the unexpired portion of the terms of the 
other circuit judges, because such terms are of vary- | 
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ing duration; and it would not be logical, but ar- 
bitrary, to hold that such appointment should be 
made for the unexpired portion of the terms of the 
judges whose terms expire in 1929, or for the unex- 
pired portion of the terms of the judges who hold 
office until 1931, or for the unexpired portion of 
the terms of the judges who hold office until 1933. 

The new spirit breathed into the Constitution by 
Section 43 of Article V is that all additional judges 
appointed by the Governor and confirmed by the 
Senate shall hold office for six years. 

There seems to be no escape from the conclusion 
that when the legislature, subsequent to the adoption 
of Section 43 of Article V, creates a new judicial 
circuit and the Governor appoints a judge therefor 
and. such appointment is confirmed by the Senate, 
a commission for a term of six years from the date 
of appointment should issue to the appointee. 

No logical reason militating against this con- 
clusion can be advanced. When Section 8 of Article 
V was amended in 1902 to provide for the division 
of the State into eight, instead of seven, circuits 
and for the appointment of an additional judge for 
the additional circuit, the framers of the constitu- 
tional amendment, in providing therein that such judge 
should be appointed for a term equal to the unexpired 
term of the other seven judges, undoubtedly intended 
to and did preserve the previously existing six-year 
cycle; and the Justices of the Supreme Court, in con- 
struing the Constitution prior to the adoption of Sec- 
tion 43 merely carried forward such intention and read 
it into the Constitution as it existed in 1919. But the 
framers of Section 43 clearly had no intention to pre- 
serve the single six-year cycle; and the destruction of 
the cycle certainly effected a change in the spirit, 
which, as the Justices of the Supreme Court said in 
1919, pervaded the Constitution. 

The only position which can be taken in opposition 
to the views advanced herein is that Section 43 of 
Article V applies only to additional judges in already 
existing circuits and does not apply to additional 
judges in newly created circuits. But such a position 
can be founded upon nothing but a superficial basis. 
It must be remembered that in construing the pertin- 
ent constitutional provisions in 1919 the Justices of 
the Supreme Court interpreted the spirit of such pro- 
visions as they then read, not the letter. And it must 
be remembered, too, as was said by the Justices of the 
Supreme Court in the advisory opinion reported in 
113 So. 113, that Sections 8, 35 and 43 all relate to the 
same subject, that together they constitute one consti- 
tutional provision upon such subject and should be 
taken and construed together. Since the predicate for 
the opinions rendered in 1919 was the spirit em- 
bodied in Sections 8 and 35, and since Section 43 must 


now be construed in conjunction with the other two 
sections, is it not logical to ascertain what spirit is 
now embodied in Sections 8, 35 and 43, taken and con- 
strued together, and would it not be illogical to do oth- 
erwise? 

It is submitted that the advisory opinions rendered 
in 1919 are not applicable to, and do not govern, the 
question as to the duration of the term for which a 
commission should issue to the Judge of a newly cre- 
ated circuit. The premise or foundation upon which 
such opinions were predicated—the then existing spir- 
it of the pertinent constitutional provisions—has been 
removed by the subsequent constitutional amendment. 

A circuit judge of a newly created circuit has the 
same jurisdiction and receives the same salary as 
an additional judge in an old circuit; it is provided by 
the Constitution that both shall be appointed by the 
Governor and confirmed by the Senate. Is it the spirit 
of the Constitution, as it now reads, that a circuit 
judge of a newly created circuit shall be appointed for 
a shorter term than a newly appointed additional 
judge of an old circuit, when both are judicial offic- 
ers of equal dignity, receive the same compensation, 
exercise the same jurisdiction and are provided for by 
the same Constitution? 

An interesting situation will develop upon the ex- 
piration of the present term of office of the Honor- 
able A. Z. Adkins, Judge of the Circuit Court of the 
Twenty-sixth Judicial Circuit, which was created by 
legislative enactment in 1927. 

In 1925 the Legislature, wnder Section 43 of 
Article V, provided for the appointment of an addi- 
tional judge for the Eighth Circuit and Judge Adkins 
was appointed by the Governor and commissioned for 
a term of six years from 1925. 

In 1927 the Legislature, wnder Section 35 of Article 
V, created the Twenty-sixth Circuit, embracing the 
county of Judge Adkins’ residence; and he thereupon 
became the Judge of the newly created circuit, hold- 
ing, however, under his original commission issued 
upon his appointment as Judge of the Eighth Circuit 
in 1925. His commission will expire in 1931. See 
Advisory Opinion, 113 So. 113. 

Should Judge Adkins, upon the expiration of his 
present term of office, be reappointed and confirmed 
as Judge of the Twenty-sixth Circuit, shall he be 
forced to accept a short term commission rather than a 
commission for a full term of six years? It is difficult 
to think that such is the spirit of the Constitution as 
it now reads, and yet, such will be the result unless 
the views here set forth are to be accepted, because 
upon his reappointment Judge Adkins will unques- 
tionably be a judge appointed for a circuit created 
under the provisions of Section 35 of Article V. 

A hypothetical case may be cited to conclusively 
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demonstrate that the views herein expressed as to the 
construction of the pertinent constitutional provisions 
are sound. Let us imagine that we are in the year 
1933. By reason of the discovery of oil Okeechobee 
County has tremendously increased in population. A 
state census has been taken and it reveals that there 
are more than 100,000 inhabitants in the county. Liti- 
gation has increased enormously. The legislature is in 
session. An act has been passed by the legislature 
wherein it is provided: “An additional Circuit, to- 
gether with a Circuit Court therefor, is hereby created 
and shall be composed of Okeechobee County, which 
said Court shall be known as the Circuit Court of the 
Twenty-ninth Judicial Circuit of the State of Florida, 
and there shall be two Circuit Judges and a State’s 
Attorney in said Circuit who shall be appointed by the 
Governor and confirmed by the Senate and who shall 
hold office for the terms provided for by the Consti- 
tution of the State of Florida.” The Governor has ap- 
pointed, simultaneously, two circuit judges for the 
newly created circuit and such appointments have been 
confirmed, simultaneously, by the Senate. The question 
arises as to the duration of the terms for which the 
judges should be commissioned. Shall one of the judges 
be commissioned for a term expiring in 1935 and the 
other for a term expiring in 1939? Certainly neither 
the letter nor the spirit of Sections 8, 35 and 43 of 


Article V of the Constitution warrants such a result. 
A consideration of this hypothesis removes every 
shadow of doubt as to a change in the spirit of the 
applicable constitutional provisions by the adoption in 
1922 of Section 43 of Article V. The hypothesis af- 
fords an argument in support of the contention herein 
made which is absolutely wnanswerable. 


The hypothesis may be carried further. Suppose 
the Governor in the imaginary situation, should com- 
mission each of the two judges for a term of six years. 
lf one of the judges should be commissioned for two 
years, which of the judges should be so commissioned? 
Suppose the Governor should commission each of the 
judges for only two years. Surely one of them, by vir- 
tue of the provisions of Section 43 and the opinions 
construing the section, should be commissioned for a 
full term of six years. Which of the judges should re- 
ceive the full-term commission, if only one of them is 
entitled to such a commission? 


It is clearly apparent that the spirit of Sections 8, 
35 and 43 of Article V, taken and construed together, 
is that when the office of circuit judge is created, a 
judge is appointed by the Governor to hold the office 
and such appointment is confirmed by the Senate, a 
commission for a full term of six years should be is- 
sued to the judge. 


DISCUSSION OF THE USURY LAWS IN THE STATE OF FLORIDA BEFORE THE HILLS- 
BOROUGH COUNTY BAR ASSOCIATION, MAY 10, 1929 
By M. CARABALLO 


The topic assigned me for discussion by your 
committee covers the question of usury. The time al- 
lotted, however, is not sufficient to give-more than 
some of the conclusions I have reached from my read- 
ing on the subject. 


Money in ancient times under the economic theories 
then prevalent was considered barren, for money could 
not beget money; consequently the taking of any in- 
terest, especially a high rate of interest, was frowned 
upon by all civilized nations. In England, during the 
Middle Ages, the taking of interest for the loan of 
money was regarded with abhorrence by both church 
and state. A contract for interest was declared void and 
in addition the entire estate of the usurer after his 
death was forfeited to the crown. 


In construing the law, the courts held that since the 
contract was declared void, the agreement was a nul- 
lity and neither principal nor intere;. could be recov- 
ered. Later the economic thought having changed, Eng- 
land allowed by law interest not -xcceding ten per 
cent to be charged for the use of money, but still de- 


clared void any contract exceeding that rate of interest 
with the resultant forfeitures. 

The early territorial colonies in this country per- 
mitted interest at a fixed rate to be charged for the 
loan of money but following England’s example, de- 
clared contracts in excess of that amount void. The 
modern tendency has been to relax the severity of the 
ancient law and most states now provide that con- 
tracts in excess of the legal limit shall be unlawful, 
and by construction of the courts or by express statu- 
tory regulation, the usurer is permitted to recover the 
principal; the interest, or a part thereof, only being 
forfeited. 

There is no uniformity in the usury laws of the dif- 
ferent states, each state having passed such laws as 
it deemed best suited to the needs of its people. One 
or two states still declare a usurious contract void and 
the agreement a nullity. Others declare the contract 
void but permit the recovery of the principal. Most 
states, however, now declare the contract unlawful and 
in construing such statutes, the courts have held the 
contract voidable at the option of the borrower and: 
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not void. The penalties inflicted in most of the states 


usually cover the forfeiture of all or a part of the 
interest. 


Florida’s first usury law declared the contract 


void but expressly permitted the recovery of the prin- 
cipal. The word “void” was soon changed to read 
“unlawful” and our courts in construing the statute 
have consistently held the contract to be voidable at 
the option of the borrower. The penalty fixed by 
statute down to the year 1909, was the forfeiture of 
the entire interest. 

In 1909 our State repealed the old usury laws and 
a new statute was enacted governing the taking of 
usury. The first three sections of the new statute 
were practically a re-statement of the old law as con- 
strued by our courts. In addition to the old law, a new 
section was added which penalized the taking of more 
than twenty-five percent interest by forfeiting the 
principal as well as interest. 

The first section of the new statute declared that 
all contracts for the payment of interest at a higher 
rate than ten percent shall be usurious. The second 
section declared that it shall be usury and unlawful 
for any person to take, charge or reserve a rate of in- 
terest greater than ten percent. The third section de- 
clared that any person wilfully violating the pro- 
visions of the second section shall forfeit the entire in- 
terest, the principal only being recoverable. 

The only material change contained in these three 
sections from that of the old law was the insertion of 
the word “wilful.” Our Supreme Court in the case of 
Coe vs. Miller, 77, Southern 88, held that by the in- 
sertion of this word the strictness of the old law as to 
what constituted the exaction of usury was somewhat 
relaxed. Under the old law the fact that the interest 
charged was more than ten percent completed the of- 
fense no matter how the charge arose; under the new 
law the court in the Coe case held that the lender was 
permitted to show that any overcharge contained in 
the contract was not wilfully inserted but accrued 
through a mistake in computation or an error of the 
scrivener in drawing the instrument; if this mistake 
was shown there was no wilful intent to violate the 
statute and the contract would be reformed. 

The insertion of the word “wilful” in the new 
statute does not permit the usurer to avoid the penalty 
by merely alleging that he did not intend to exact 
usury or violate the statute. If the contract clearly 
shows that the lender knowingly exacted more than 
ten percent the offense is complete and the wilful in- 
tent to violate the law is presumed. The usurer must 
have intended to do what he did do and the contract 
speaks for itself. Ignorance of the law is no excuse. 

The construction placed by our courts on the first 
three sections of the new statute is fairly well settled. 


The contract is held voidable at the election of the 
borrower and not void. The borrower is still liable for 
the re-payment of the principal and this liability is a 
sufficient consideration to support a new contract be- 
tween the parties for the payment of the loan and 
lawful interest from the date of the new contract. 
In making the new contract, however, care must be 
taken to eliminate all the usurious interest contained 
in the original agreement, otherwise the new contract 
will also be tainted with usury. 

In a case recently decided by one of our circuit 
judges in which my firm represented the defendant, 
this situation arose: Our client, under great financial 
stress, had borrowed $5,000 and was required to ex- 
ecute a note for $5700.00 payable in ninety days, 
bearing interest from date at eight percent per annum, 
secured by a mortgage. About a year later an attempt 
was made by the lender to avoid the consequences of 
his act and an instrument was drawn and signed by 
the parties wherein it was admitted that the original 
note was usurious and the $700.00 bonus was eliminat- 
ed, making the principal sum due $5000.00 with inter- 
est at eight percent from its date, and, since this in- 
terest was part of the usurious interest agreed to be 
paid under the original agreement, the usury was not 
purged and the new contract was also tainted with 
usury. 

In considering whether or not a contract is usuri- 
ous, care must be taken by the attorney to distinguish 
between the agreement itself, which is usually oral, 
and the evidence of the indebtedness, consisting of a 
note and mortgage. 

The evidence of an indebtedness seldom, if ever, 
will show a usurious agreement, but if the oral un- 
derstanding which constitutes the contract provides 
for the payment of a greater rate of interest than the 
law allows, the contract is unlawful and the evidence 
of the indebtedness is tainted with the same invalidity. 
If a lawyer is convinced that a note placed in his 
hands for collection is founded on an usurious agree- 
ment, he should abandon the note and sue on the com- 
mon counts for money loaned or money had and re- 
ceived, otherwise an action on the specialty will be 
dismissed. If you do not know but do suspect that 
usury exists, the better way to proceed would be to 
join the common counts with the special count on the 
note. In equity suits like the foreclosure of a mort- 
gage, the courts will decree a foreclosure for the prin- 
cipal sum due without interest even though usury may 
be interposed as a defense to the suit. 

Thus far, I have been considering only the first 
three sections of the Statute, the construing of which 
has been fairly well settled. We now come to a con- 
sideration of the new section, the interpretation of 
which has not yet been fully passed upon by our 
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courts. In construing this section, our Supreme 
Court has held the criminal feature of the statute con- 
stitutional and has sustained a conviction thereunder. 
It has also enforced the forfeiture part of the section 
and in the case of Tucker vs. Fouts, 76 Southern 130, 
declared a note and mortgage given to evidence a con- 
tract which violates the last section was non-enforce- 
able and cancelled the same of record. Our courts, 
however, have not decided whether the contract for 
over twenty-five percent is void or voidable, and until 
this is done, the rights and liabilities of the parties 
to the agreement are not clear. 

The statute reads ““Any person * * * who shall wil- 
fully and knowingly charge or accept any sum of 
money greater than the sum loaned and an additional 
sum of twenty-five percent, shall forfeit the entire 
principal and interest to the party charged and shall 
also be deemed guilty of a misdemeanor, and on con- 
viction thereof, be punished by fine and imprison- 
ment.” This section differs from the old law in that 
the principal is forfeited as well as the interest and 
in addition the contract is a crime punishable by im- 
prisonment. The question then arises as to the effect 
of these provisions upon the contract. Is it void or 
merely voidable? There are numerous authorities to 
the effect that where usury is declared a crime, the 
contract like any other contract in violation of a penal 
law, is a nullity and no rights accrue thereunder. If 
this be the interpretation placed by the courts on this 
section, a note given to evidence the void contract will 
be a nullity even in the hands of an innocent pur- 
chaser. 

The question was raised in the Tucker case but the 
court decided the case on the ground that the evidence 
showed the endorsee suing on the note had knowledge 
of the usurious character of the instrument and could 
not enforce the same as a bona fide purchaser, there- 
fore a decision of the void character of the contract 
was not necessary. 

My own judgment is that the court must eventu- 
ally construe the contract under this section as void. 
The question, however, is now before our Supreme 


+ 


Court on an appeal from a decree rendered in this 
Circuit and the question together with many others 
involving the usury statute will undoubtedly be fixed 
by the decision and there will be no need of the law- 
yers of this county relying upon my judgment.(?) 

Another question arises upon the interpretation of 
section 3 of the Act of 1909 when construed in con- 
nection with an exaction of twenty-five or more per- 
cent per annum. You will recall that section 3 of the 
statute provides for the recovery by the borrower as 
against the lender of double the amount of the usuri- 
ous interest, taken, reserved or paid. There is no 
difficulty in applying this section to a case where only 
the interest is forfeited as usually it comes up to the 
court by way of a setoff. While in my judgment this 
section is also applicable to a case coming within the 
provisions of section 5, that is, where the interest 
equals or exceeds twenty-five per cent per annum, yet 
it may be held not to apply as courts are not in favor 
of double penalties, and rightly so. In saying this I 
want it to be distinctly understood that I do not sub- 
scribe to the dogma doubtless fostered by the lending 
classes, that to invoke the defense of usury reflects 
upon the party invoking it or partakes in any way of 
the dishonorable in that the borrower thereby avoids 
his own contract, for it must be remembered that no 
one agrees to pay usury save under great financial 
stress and to my mind anyone who preys upon the 
needy, and by taking advantage of his necessity com- 
pels him to pay or to agree to the payment of ex- 
cessive interest, does not stand as high in the scale of 
human conduct as the common footpad for the latter 
has at least courage of a sort and risks his life in his 
calling. The threat of criminal prosecution will not 
deter usury but the loss of gold so dear to the usurer’s 
heart is the only effective check. 

I would also like to pay my respects to the Act of 
1925 permitting a rate of interest of three and 1-2 
percent per month on loans below $300.00 by certain 
defined entities, but the shortness of time prevents. 
It is, however, the law, and as such it must be re- 
spected. 
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LAURIE RAY, 
Plaintiff in Error, 
Vv. TAYLOR COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

In this case the record shows that the plaintiff in 
error on the 30th day of April, 1928, pleaded guilty 
to the offense of having a pistol unlawfully concealed 
on or about his person and, thereupon, was adjudged 
guilty of such offense and sentenced to serve six 
months in the county jail of Taylor County, Florida, 
subject to the order of the Board of County Commis- 
sioners, and that on the same day he pleaded guilty to 
an affidavit made by one S. L. Wilson, which was as 
follows: 

“Before me, County Judge in and for said 
County, personally came S. L. Wilson, who being 
duly sworn, says that on the 11th day of March, 
A. D. 1928, in the County and State aforesaid, 
one Laurie Ray did then and there drink alco- 
holic and intoxicating liquors to drunkenness and 
intoxication being then and there found, con- 
trary to the statutes in such cases made and pro- 
vided, and against the peace and dignity of the 
State of Florida.” 

And, thereupon, judgment was entered as follows: 

“It is considered, ordered and adjudged that 
the defendant, Laurie Ray, be adjudged guilty 
and to stand convicted of drunkenness and after 
the expiration of sentence No. 1, you be commit- 
ted to the County Jail at hard labor subject to 
the order of the Board of County Commissioners 
of Taylor County, Florida, the full period of three 
months and this be sentence No. 2. 

Given under my hand this 12th day of March, 
A. D. 1928, 

JNO. O. CULPEPPER (SEAL). 
: County, Judge.” 

Being incarcerated under the judgments above 
mentioned, the plaintiff in error sued out writ of 
habeas corpus which was returnable before the Hon- 
orable M. F. Horne, Judge of the Third Judicial Cir- 
cuit in and for Taylor County, Florida. 

On hearing the petitioner, plaintiff in error here, 
was remanded to the custody of the sheriff, to which 
judgment writ of error was sued out. The judgment 
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of the Circuit Court was without error. The judg- 
ment of conviction under the charge of having a pis- 
tol unlawfully concealed about the person designated 
in the record as sentence No. 1 was a valid sentence 
and judgment. The judgment of conviction under the 
charge embraced in the affidavit of S. L. Wilson above 
quoted we must hold to be void under authority of 
the opinion in the case of Moody vs. State 87 Fla. 
175, 99 Sou. 665. 

The sentence under this judgment, however, would 
not begin to run until the expiration of the term of 
the sentence imposed under the conviction of having a 
pistol unlawfully concealed about the person and, 
therefore, the petitioner, the plaintiff in error here, 
was not unlawfully restrained of his liberty at the 
time at which he filed his petition for writ of habeas 
corpus and was not then entitled to be discharged 
from custody. 

The judgment of the Circuit Court is affirmed 
with permission to the plaintiff in error to renew his 
petition for habeas corpus at the expiration of the 
service of the sentence imposed upon the conviction of 
having a pistol unlawfully concealed about the person, 
the same being designated in the record as sentence 
No. 1. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed April 22, 1929. 

A writ of error to the Circuit Court for Taylor 
County, M. F. Horne, Judge. 

Zach H. Douglas, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


W. F. FOX, 
Appellant, 
Vv. DADE COUNTY. 
H. KORSHINSKY, 
Appellee. 
ELLIS, J. 


This suit is for the specific performance of a con- 
tract for the sale of land. The contract is in writing, 
It was attached to the bill made a part of it and mark- 
ed Exhibit “A”. The contract is as follows: 
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“EXHIBIT “A” : 

CITIZENS LOAN & SAVINGS CO. 

201 W. Flagler Street Phone 4341 
REAL ESTATE 
AGREEMENT OF PURCHASE 
Miami, Fla., 9-17-1924. 

I hereby offer, and agree to purchase through 
the Citizens Loan & Savings Co., agents or owner, 
the following described property: 

Lot 13, Block M, Riverview Sub. 
and to pay $3,000.00 for same in the following 
manner, $1100.90 cash, and the balance as fol- 
lows: $1900—Pay 1 - 2 - 3 years and assume all 
city liens. 

This deal to be closed at once. And I here- 
with tender $100.00 as deposit to apply on the 
purchase price of the above mentioned property 
if accepted by the owner, with the understanding 
that the same is to be returned to me provided 
the proposition is not accepted. 

H. KORSHINSKY, 
J. M. BROWN, Witness. 
ACCEPTANCE 

I hereby accept the above offer, and agree to 
same, and acknowledge receipt of $100.00 of the 
above amount, and agree to pay the Citizens 
Loan & Savings Co. when the deal is consummat- 
ed $150.00 being 5% of the sale price. 

W. F. FOX. 
Witness: 
BROWN, 
Salesman for the Citizens Loan 
& Savings Co.” 

A general demurrer to the bill was interposed. The 
grounds of which are that the contract is not suffi- 
cient under the statute of frauds to entitle the com- 
plainant to specific performance; that the description 
of the property is insufficient; that there is a variance 
in the description of the property as set out in the bill 
from that set out in the contract; that the complain- 
ant did not tender payment or delivery of the mort- 
gage provided for in the contract and that the bill 
shows that the defendant is a married man and his 
wife did not join in the execution of the contract. 

The demurrer was overruled and the defendant 
appealed. 

There was no error. 

While the wife did not execute the contract with 
her husband the bill alleges that the complainant did 
not know the defendant was married and offered to 
accept a deed from the defendant alone without abate- 
ment of price for the value of the wife’s dower. See 
Fisher v. Miller, 92 Fla. 48, 109 South. Rep. 257; 
Bland v. Knoblock, 92 Fla. 254, 109 South. Rep. 415; 
Rundel v. Gordon, 92 Fla. 1110, 111 South. Rep. 386. 


The allegations of the bill as to complainant’s 
willingness and ability and readiness to comply with 
the contract on his part are sufficient and meet with 
the requirements of good pleading especially as it 
appears that the defendant said to the complainant 
that he could not deliver the property and would not 
do so. The allegations of the bill with respect to the 
tender are sufficient. See Taylor v. Mathews, 53 
Fla. 776, 44 South. Rep. 146; Orlando Realty Board 
Bldg., Corp. v. Hilport, 93 Fla. 954, 113 South. Rep. 
100. 

As to the variance in description of the property 
between the allegations of the bill and contract, the 
latter is made a part of the bill and is incorporated in 
it; so that if the description is sufficiently clear it 
answers the requirements of correct pleading in that 
regard. The terms of the contract are definite. The 
price was to be three thousand dollars of which eleven 
hundred was to be paid in cash and the balance, nine- 
teen hundred, payable in one, two and three years; 
purchaser to assume all city liens. One hundred dol- 
lars was paid on account; nothing said about interest 
nor in what sums the deferred payments were to be 
made. But it seems to us that is not sufficient to 
render the contract obnoxious to the requirements of 
the rule. The purchase price and time of payment 
are sufficiently specified. The description of the 
property to be conveyed is sufficient under the rule. 
See Simons v. Tobin, 89 Fla. 321, 104 South. Rep. 
586. 

The order overruling the demurrer is affirmed. 

TERRELL, C.J. and BROWN, J., concur. 

STRUM and BUFORD, JJ., concur in the opinion 
and judgment. 

Opinion filed April 9, 1929. 

An appeal from the Circuit Court for Dade County, 
A. J. Rose, Judge. 

Lilburn R. Railey, for Appellant; 

Evans & Mershon and Thos. M. Johnston, for Ap- 
pellee. 

STRUM, J., concurring. 

I concur in the view of Mr. Justice Ellis that the 
description contained in the memorandum here in 
question is a sufficient compliance with the Statute 
of Frauds. While the court can not take judicial no- 
tice of the location of a private sub-division (see 
Reed v. Howell, 118 South. Rep. 208), and while the 
contract here involved does not expressly set out the 
County and State in which “Riverview Sub.” is sit- 
uate, the memorandum does show upon its face that 
it was executed at Miami, Florida. The court, of 


course, takes judicial notice that Miami is in Dade 
County. As a general rule, where the memorandum 
of the contract definitely shows upon its face where 
it was made, a rebuttable presumption of fact arises” 
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that the land therein referred to is located where the 
contract is made. In this case therefore the rebutta- 
ble presumption of fact is, that “Riverview Sub.” is 
situate in Miami, Dade County, Florida. When that 
prima facie presumption is invoked in aid of the de- 
scription appearing in the memorandum here in- 
volved, the Statute of Frauds is satisfied, so that the 
bill of complaint is good as against general demurrer. 
Ansley v. Graham, 73 Fla. 388, 74 South. Rep. 505; 
Conroy v. Woodcock, 53 Fla. 582, 43 South. Rep. 693; 
Horton v. Murden, 43 S. E. Rep. 786; Butler v. Davis, 
5 Neb. 521; Robeson v. Hornbaker, 3 N. J. Eq. 60; 
McKevitt v. City of Sacramento, 203 Pac. Rep. 132; 
Ross v. Purse, 28 Pac. Rep. 473; Kilday v. Schancupp, 
98 Atl. Rep. 335; Pomeroy’s Specif. Perf. (3rd Ed.) 
Sec. 90, p. 222, and cases there cited. Of course, 
where the memorandum is not dated at any particular 
place, no inference is to be drawn as to the location 
of the property as to city, county or state. Weber v. 
Adler, 143 N. E. Rep. 95. In Reed v. Howell, supra, 
it was held that the “description” of the property as 
contained in the alleged contract there involved was 
uncertain, and the question of whether or not the date 
line upon that contract reading “Tampa, Florida,” 
would sufficiently aid the uncertain description was 
not considered, as that case was to be disposed of 
upon other conclusive grounds. 

The terms of payment fixed by the contract, to- 
wit: “to pay $3,000.00 for same in the following 
manner, $1100.00 cash, and the balance as follows: 
$1900—pay 1 - 2 - 3 years and assume all city liens,” is 
also a sufficient compliance with the Statute of 
Frauds when considered in connection with the estab- 
lished presumption that where the total purchase 
price and the amount of a definite cash payment is 
specified, the balance to be paid in deferred payments, 
the respective periods of maturity of which are also 
specified, equality of payment is intended, so that in 
this case the balance would be payable in three equal 
annual installments, with interest at the legal rate. 
Conroy v. Woodcock, 53 Fla. 582, 43 South. Rep. 693. 
I therefore concur in the judgment of affirmance. 
TERRELL, C.J. and WHITFIELD, BROWN and 
BUFORD, JJ., concur. 


F. W. WOOLWORTH COMPANY, a 

corporation, and CHARLES H. JOHNSON, 
Plaintiffs in Error, 

Vv. DUVAL COUNTY 

MARY N. McCLOUD, a free dealer, 

Defendant in Error. 

PER CURIAM. 

A judgment was rendered herein against the de- 

fendants below, plaintiffs in error here, for $17,500.00 

damages, as joint tort feasors. Upon consideration of 


the record Mr. Chief Justice Terrell, Mr. Justice 
Whitfield and Mr. Justice Buford are of opinion that 
on the particular facts shown the liability is joint, 
while Mr. Justice Ellis; Mr. Justice Brown and Cir- 
cuit Judge Johnson, sitting in lieu of Mr. Justice 
Strum, disqualified, are of opinion that the liability is 
not joint. All agree that the damages awarded are 
excessive. It is therefore considered, ordered and 
adjudged that if the plaintiff below shall remit $5,- 
000.00 the judgment shall stand affirmed for $12,- 
500.00, otherwise the judgment will stand reversed 
for a new trial. It is so ordered. 

TERRELL, C.J. and WHITFIELD, ELLIS, 
BROWN and BUFORD, JJ., and JOHNSON, Circuit 
Judge, concur. 

STRUM, J., disqualified. 

Opinion filed April 16, 1929. 

A writ of error to the Circuit Court for Duval 
County, Daniel A. Simmons, Judge. 

Marks, Marks & Holt and Giles J. Patterson, for 
Plaintiffs in Error; 

John T. G. Crawford and Philip 8. May, for De- 
fendant in Error. 


THE STATE OF FLORIDA ex rel. 
PAUL L. EDDY, et al., 


Relators, 
Vv. CHARLOTTE COUNTY. 
W. E. BELL, 
Respondent. 
PER CURIAM. 


An alternative writ of mandamus was issued by 
this Court commanding the respondent to deliver up 
office records it appearing that relator Eddy had 
been commissioned as respondent’s successor. A re- 
turn in effect averred that the commission to relator 
Eddy was not founded on a certificate of election, 
and that the commission had been recalled by the 
Governor. This return was stricken and an applica- 
tion for a rehearing was filed. Pending its consid- 
eration the relator moved for a peremptory writ and 
the respondent presented an amended return show- 
ing that respondent has been commissioned by the 
Governor to the same office claimed by the relator 
Eddy. As the relator Eddy and the respondent each 
has a commission from the Governor to fill the same 
office for the same period of time, mandamus cannot 
be invoked to control the possession of the office 
records, since a clear right in the relator Eddy to have 
the records or a clear duty of the respondent Bell to 
deliver the records to Eddy, do not appear, and con- 
flicting claims of title to the office cannot be ad- 
judicated in mandamus. In this situation the alterna- 
tive writ of mandamus should be and it is hereby dis- 
missed, 
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WHITFIELD, P.J. and STRUM and BUFORD, 
JJ., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed April 8, 1929. 

A case of original jurisdiction. 

H. O. Brown for Relators; 

W. D. Bell, for Respondent. 


RANDOLPH HOOD and BUD WADE, 
Plaintiffs in Error, 
Vv. WALTON COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 
PER CURIAM. 

Plaintiffs in error were indicted, tried and con- 
victed for the larceny of an automobile in Walton 
County, Florida. They contend here that the judg- 
ment below should be reversed because the evidence 
does not support the verdict and because one of the 
jurors who sat in the case was related within the pro- 
hibited degrees to one of the co-defendants with the 
plaintiffs in Error. 

We have examined the record and find it to con- 
tain substantial evidence in support of the verdict 
rendered. We find nothing in the record to show re- 
lation of the juror to one of the co-defendants so the 
judgment below must be and is hereby affirmed. 

Affirmed. 

TERRELL, C.J. and ELLIS and BROWN, JJ., 
concur. 

Opinion filed May 2, 1929. 

A writ of error to the Circuit Court for Walton 
County, Thomas F. West, Judge. 

Purl G. Adams, for Plaintiffs in Error; 

Fred H. Davis, Attorney General, and H. E. Car- 
ter, Assistant, for the State. 


A. D. LINDSAY, 
| Plaintiff in Error, 
Vv. SANTA ROSA COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

In this case the plaintiff in error was indicted in 
Santa Rosa County and upon arraignment filed a 
plea in abatement in which he alleged in effect that 
one Joseph T. Allen was summoned, qualified and 
served on the grand jury which returned the indict- 
ment against him the said Lindsay and that the said 
Allen was not qualified under the laws of the State of 
Florida to sit as a grand juror in said court at the 
time he was summoned, at the time he appeared and 
qualified, at the time indictment was found and at 


the time the indictment was returned in the court, 
upon the following grounds: 

“That at the time the said grand juror’s name 
was drawn from the jury box, and at the time he 
was served with summons to appear for jury 
duty, and at all times thereafter was a duly ap- 
pointed, qualified and acting Deputy Sheriff of 
Santa Rosa County, Florida; that the said grand 
juror after being so drawn and served, with 
fraudulent intent then and there to lend to him- 
self an appearance of qualification, pretended to 
resign his said office or position as such Deputy 
Sheriff, although he retained the duties and 
emoluments thereof, he, the said Jos. T. Allen, 
then and there intending to pretend to resume his 
said office and position as such Deputy Sheriff 
upon the termination of his said service as such 
grand juror, for the sole purpose and intent of 
enabling him, the said Jos. T. Allen, to sit as a 
grand juror at the Fall Term of the Circuit Court | 
of Santa Rosa County, Florida; wherefore de- 
fendant says that the said Jos. T. Allen has never 
ceased to be such Deputy Sheriff as aforesaid, 
and was disqualified as a grand juror at the time 
he acted upon the indictment herein, and this he 
is ready to verify.” 

A demurrer to the plea in abatement was inter- 
posed and the demurrer sustained. Thereupon, plain- 
tiff went to trial and was convicted and sentenced. 
From the judgment of conviction he took writ of er- 
ror. 

Section 4451 Compiled General Laws of Fla. para- 
graph 2, is as follows: 

“By Official Position. Neither the Governor 
nor his Cabinet Officers, nor any sheriff or his 
deputy, assessor of taxes, collector of revenue, 
county treasurer, clerks of courts, judges, justice 
of the peace, county commissioners or United 
States officials shall be qualified to be jurors.” 

Section 8213, Compiled General Laws of Fla., is 
as follows: 

“Their Procurement. All the provisions of 
law covering the qualifications, disqualifications, 
exemptions, drawing, summoning, supplying de- 
ficiencies in whole or in part, and compensation 
and procurement of petit jurors shall apply to 
said grand jurors.” 

The plea alleges sufficient state of facts, if true, 
to show the juror to have been disqualified and if such 
disqualification existed which is alleged in the plea to 
have existed, then the presence of such disqualified 
juror on the grand jury which returned the indict- 
ment would vitiate the indictment so returned, under 
authority of the opinion in the case of Hicks vs. State, 
filed February 13, 1929, and reported in 120 Sou. 330. | 
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The demurrer to the plea in abatement should have 
been overruled. 

For the reasons stated, the judgment must be 
reversed and it is so ordered. 

Reversed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed May 2, 1929. 

A writ of error to the Circuit Court for Santa 
Rosa County, A. G. Campbell, Judge. 

L. V. Trueman and John M. Coe, for Plaintiff in 
Error; 

Fred H. Davis, Attorney General, and H. E. Car- 
ter, Assistant, for the State. 


J. N. ACKLEY, 
Plaintiff in Error, 
Vv. POLK COUNTY. 
H. W. NOGGLE, L. L. KIRKPATRICK 
and C. 8. BORDERS, 
Defendants in Error. 
BUFORD, J. 

In this case Ackley sued Noggle, Kirkpatrick & 
Borders in an action of special assumpsit. The facts 
in short as disclosed by the declaration were that 
Ackley was indebted to one Frank J. Senn in the sum 
of $5,000.00 and Senn held Ackley’s note and mort- 
gage securing the same in the sum of $5,000.00. The 
mortgage embraced certain lands the property of 
Ackley. Ackley sold the lands and conveyed the same 
to J. Walter Pope, Trustee. Pope conveyed the lands 
to Realty Holding Corporation. Realty Holding Cor- 
poration conveyed the lands to Pope Interests, Inc. 
Pope Interests Incorporated conveyed the lands to 
H. W. Noggle, L. L. Kirkpatrick and C. S. Borders. 
The deed from Pope Interests, Inc., to Noggle, Kirk- 
patrick & Borders contains the following clause: 

“This deed is given subject to three mort- 
gages, as follows: ‘one in the amount of $5,000.00 
given to Frank J. Senn; one in the amount of 
$15,000.00; given to J. N. Ackley; one in the 
amount of $20,000.00 given to Realty Holding 
Corporation.’ Said second party agrees to as- 
sume and pay off these mortgages when due.” 

It is alleged in the declaration that the $5,000.00 
mortgage referred to in the deed was the mortgage 
from J. N. Ackley and his wife, Sarah E. Ackley, 
made on the 20th day of April, 1923, to Frank J. Senn. 
It is alleged that the defendants failed and refused to 
pay the said mortgage indebtedness when it became 
due and payable and that Ackley was required to pay 
and did pay the same and that thereupon the defend- 
ants became indebted to Ackley in the aggregate sum 
of the mortgage indebtedness. 


There was a demurrer to the declaration. The 
demurrer was sustained. The plaintiffs refused to 
amend the declaration and final judgment was ren- 
dered dismissing the suit to which judgment writ of 
error was taken. 

It was the contention of the appellees in the court 
below and in this Court that Ackley could only main- 
tain his suit by bill in equity and the case of Keller 
vs. Ashford, 133 U.S. 610, 33 Law Ed. 667, is relied 
upon to support that contention. 

That case originated in the District of Columbia 
and, therefore, the question of whether or not the 
action could be maintained at Law or only in Equity 
was controlled by the rule applying in that jurisdic- 
tion and may not be relied upon as authority to set- 
tle that question in this jurisdiction. 

The question as to whether or not, under the facts 
stated, Ackley may recover in a proper suit against 
the defendants here is affirmatively stated by the 
enunciations in the opinion in the case of Keller vs. 
Ashford, supra. 

The promise relied on here is not a promise con- 
tained in a sealed instrument executed by the obligor 
and, therefore, the suit is a proper one in special as- 
sumpsit and not in covenant. The liability of the 
obligor in such cases has been fully defined and 
enunciated by this Court in the case of Bronson vs. 
Hannah 93 Fla. 223, 111 Sou. 731, in a very clear and 
exhaustive opinion prepared by Circuit Judge Koonce 
and adopted unanimously by this Court. See also 
Exchange National Bank of Tampa et al vs Clark, 
Ray, Johnson Co. 95 Fla. 734, 116 Sou. 648. See also 
Wright vs. Terry, 23 Fla. 160, 2 Sou. 6; Hunter vs 
Wilson 21 Fla. 250; Woodbury v. Tampa Water 
Works, 57 Fla., 249, 49 So. 556. 

Upon authority of the cases cited it may be as- 
sumed to be settled in this State that when a deed 
contains a covenant by the grantee assuming and 
agreeing to pay a mortgage on the land, and the deed 
is accepted by him, he obligates himself to pay the 
mortgage debt as conclusively as if he had signed a 
written agreement to that effect as a part of the con- 
sideration to be paid for the lands conveyed and also 
that by the assumption by the grantee in a deed of a 
mortgage indebtedness the grantee thereby becomes 
the primary obliger of the debt. See Peoples Savings 
Bank of Tallahassee vs Jordan, 200 Ala. 500, 76 Sou. 
442; Eppes vs Thompson 202 Ala. 145, 79 Sou. 611; 
Baldwin vs Emory 89 Maine 496, 36 A. 994; Beeson 
vs Greene 103 Iowa 406, 72 N. W. 555; Tenn. Valley 
Bank vs Sewell 214 Ala. 362, 107 Sou. 834; Smith vs 
Davis 67 Colo. 128, 186 Pac. 519; 41 C. J. 744. 

It, therefore, appears that the judgment should be 
reversed and it is so ordered. 

Reversed. 
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WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed April 25, 1929. 

A writ of error to the: Circuit Court for Polk 
County, H. C. Petteway, Judge. 

Sumerlin & Wimberly, for Plaintiff in Error; 

Huffaker & Edwards, for Defendants in Error. 


MAX ISRAEL, 
Appellant, 
Vv. PINELLAS COUNTY. 
JOHN E. BEAN, 
Appellee. 
BUFORD, J. 


This cause having heretofore been submitted ito 
the Court upon the transcript of the record of the 
decree herein, and briefs and argument of counsel for 
the respective parties, and the record having been 
seen and inspected, and the Court being now advised 
of its judgment to be given in the premises, it seems 
to the Court that there is error in the said decree in 
so far as it allows a solicitor’s fee of $215.00. 

This was a suit to foreclose a purchase money 
lien and such lien existed only to the extent of the 
balance due on the purchase price of the property 
against which the lien was claimed, together with in- 
terest thereon with the court costs incident to en- 
forcing the lien, but did not extend to and make avail- 
able in behalf of the complainant a provision contain- 
ed in the note evidencing the indebtedness that the 
maker under certain conditions should pay a reasona- 
ble attorney’s fees. This provision in the note was a 
contract for indemnity. See Brett vs. First Na- 
tional Bank of Marianna, and Brooks vs. Roberts, 
both decided at this term of this Court. The payment 
of this contracted indemnity is not secured by the 
lien for purchase money here sought to be enforced. 
It is ordered that the provision in the decree requir- 
ing the defendant to pay the sum of $215.00 as so- 
licitor’s fees for the services of complainants solicitors 
be stricken from the final decree and that the decree 
be affirmed in other respects. 

Inasmuch as the decree appealed from was er- 
roneous in requiring the payment of solicitors’ fees 
and the appellant was entitled to relief from this pro- 
vision of the decree, the costs incident to the appeal 
should be taxed against the appellee and it is so or- 
dered. 

Affirmed in part and remanded. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ.., 
concur in the opinion and judgment. 

Opinion filed April 25, 1929, 


An appeal from the Circuit Court for Pinellas 
County, O. L. Dayton, Judge. 
Frank M. Harris, for Appellant; 


Adrian M. Shields and H. R. Williams, for Appel- 
lee. 


THE LIVERPOOL, LONDON & GLOBE 
INSURANCE COMPANY, LIMITED, 
a corporation, 


Appellant, 
v. BREVARD COUNTY. 
CITY OF ROCKLEDGE, a municipal 
corporation, 
Appellee. 


Opinion filed April 26, 1929. 

An appeal from the Circuit Court for Brevard 
County, J. C. B. Koonce, Judge. 

Cockrell & Cockrell for Appellant; 

Shepard & Wahl, for Appellee. 

BROWN, J. 

This is a bill for the reformation of a fire insur- 
ance policy issued to one Joseph Dassey, complainant’s 
assignor, and the former owner of the property in- 
sured. The reformation prayed is that the insurance 
company be required to endorse its assent in writing 
on the policy, as provided by the terms of the policy, 
to the assignment thereof which had been made with 
the company’s consent by Dassey to the complainant. 
Dassey had theretofore sold and conveyed the proper- 
ty on which the insured buildings stood to one Fish, 
who at once sold and conveyed the same to the com- 
plainant, and Dassey, with the consent of the insurer, 
had assigned the policy and all his rights thereunder 
in writing to the complainant, who paid the remainder 
due on the premium, but the company had never en- 
dorsed its assent in writing thereto on the policy. 
Subsequently the buildings burned. The policy con- 
tained a standard mortgagee clause in favor of a Miss 
Williams, but the bill alleged that the mortgage “had 
been satisfied of record” before the fire occurred. 
The defendant company demurred to the bill on the 
ground that it failed to make Dassey and Miss Wil- 
liams parties. 

The bill did not allege that the mortgage had been 
paid; merely that it had been “satisfied of record.” 
It is not alleged that the satisfaction was executed by 
the mortgagee. The allegation as it stands raises a 
strong inference that the mortgage had in fact been 
paid and satisfied, but, as intimated, it should have 
gone a bit farther in order to show that the mort- 
gagee actually had no further interest under the 
policy. 

The allegations of the bill are no doubt sufficient 
prima facie to show that complainant’s assignor had 
parted with all his interest in or under the policy, and 
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the building damaged by the fire, but we are never- 
theless constrained to hold that he is entitled to his 
day in court on that proposition, and that when the 
assignee of an insurance policy seeks a reformation 
of such an instrument in a court of equity, he should 
make his assignor, who was an, original party to the 
contract sought to be reformed, a party to the suit, 
34 Cyc., 969, and cases cited; 23 R. C. L. 358; Gib- 
son v. Tuttle, 53 Fla. 979, 43 So., 310; Taylor v. Glen 
Falls Ins. Co., 44 Fla., 274, 32 So., 887, 891; Florida 
Land Phosphate Co., v. Anderson, 50 Fla., 501, 39 So. 
392; Trust Co. of Ga., v. Scottish Union ins. Co., 46 
S. E. 855, 119 Ga., 672. 

The general principle involved is very well ex- 
pressed by R. C. L., 358, as follows: _ 

“Proceedings to reform written instruments 
are subject to the general rule in chancery that 
all persons interested in the subject matter of the 
litigation, whether it is a legal or an equitable 
interest, should be made parties, so that the court 
may settle all of their rights at once and thus 
prevent the necessity of a- multiplicity of suits.” 

This rule, as well as the rule that when once it 
has assumed jurisdiction the chancery court will ex- 
ercise such jurisdiction to grant full relief, is sum- 
med up in a homely maxim current among the law- 
yers of a good many years ago, that “Equity never 
takes two bites at a cherry.” 

We hold therefore that the demurrer should have 
been sustained. 

Reversed. 

TERRELL, C.J., and ELLIS, J., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 


STATE OF FLORIDA, ex rel, 
EUGENE HAWKINS, 
Plaintiff in Error, 
v. LEON COUNTY. 
ERNEST AMOS, Comptroller, 
of the State of Florida, 
Defendant in Error. 

PER CURIAM. 

At the legislative session of 1927, it was enacted 
by Chap. 12125, Laws of Flordia (Senate Bill No. 
872): 

“Section 1. That the name of Eugene Hawkins 
be, and the same is hereby placed on the Pension 
Roll of the State of Florida; and the Comptroller 
is authorized and directed to pay unto the said 
Eugene Hawkins a pension in like sum and man- 
ner as the Confederate pensioners of the State of 
Florida are paid.” 

The Comptroller declined to issue warrants in pay- 
ment of said pension. The beneficiary of the Act, 


Eugene Hawkins, brought mandamus to compel com- 
pliance. The matter is here upon writ of error to a 
final judgment below overruling a motion for peremp- 
tory writ and dismissing the alternative writ, thereby 
sustaining respondent’s return to the alternative writ. 

Sec. 1444, Rev. Gen. Stats. 1920, as modified by sub- 
sequent Acts, and now appearing as Sec. 2098, Comp. 
Gen. Laws of 1927, define generally who shall be en- 
titled to pensions as Confederate veterans. Amongst 
those so entitled are persons who enlisted and served 
in the military or naval service of the Confederate 
States during the war between the States of the 
United States, and who did not desert the Con- 
federate service, and who performed in actual line 
of duty for a period of not less than one year, or who 
was in actual service at the time of the close of the 
war, unless incapacitated for such duty by reason of 
wounds received or disease contracted while in line 
of duty, or who was otherwise honorably discharged 
for any cause, and who shall have been a bona fide 
citizen of this State for eight years next preceding the 
filing of his claim for pension. 

By Chap. 9206, Acts of 1923 (Sec. 2121, Comp. 
Gen. Laws 1927) it is specifically made the continu- 
ing duty of the State Pension Board “to investigate 
the war record of each and every soldier who, or 
whose widow, has been heretofore or may hereafter 
be granted a pension under special act of the Legis- 
lature, and if it be found to the satisfaction of the 
said Pension Board that any soldier who is now re- 
ceiving or may hereafter receive a pension, or whose 
widow is now receiving or may hereafter receive a 
pension, under special act of Legislature deserted the 
army or navy of the Confederacy or did not render 
service to the Confederate States, or the State of 
Florida, or of any other State as a soldier or sailor 
of the Confederate States, or of the State of Florida, 
or of any other State, the State Pension Board is 
hereby empowered, directed and required to strike 
the name of such soldier or the widow of such soldier 
from the pension roll of the State of Florida and to 
discontinue all payments of pension immediately such 
action is taken * * * .” " 

Respondent’s return alleges that pursuant to Chap. 
12125, Acts of 1927, the name of the relator was duly 
placed upon the pension roll of the State of Florida 
to receive a pension under said Act of the Legislature 
“in like sum and manner as the Confederate pension- 
ers of the State of Florida are paid.” That hereafter 
the Pension Board of the State of Florida, acting pur- 
suant to Chap. 9206, Acts of 1923, did proceed to in- 
vestigate the war record of relator, whereupon it was 
found to the satisfaction of the Pension Board that 
the relator did not render any service whatever to the 
Confederate States, or the State of Florida, or any 
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other State as a soldier or sailor of the Confederate 
States, or the State of Florida, or any other State. 
Upon this finding the relator’s name was stricken 
from the Confederate Pension Roll, and no payments 
were made to him. The allegations of the return last 
stated are not traversed. Relator makes no contention 
or representation that he was ever in the service of 
the Confederate States during the war between the 
States. 

If Chap. 12125, swpra, purports to grant relator a 
pension as a Confederate veteran, then the action of 
the Pension Board striking relator’s name from the 
pension roll, and respondent’s refusal to issue war- 
rants, were clearly required and justified by Chap. 
9206, Acts of 1923, and Sec. 1444, Rev. Gen. Stats. 
1920. Relator not claiming to have served as a Con- 
federate soldier or sailor clearly, under the  pro- 
visions of the two Statutes last cited, can not receive 
a pension as a Confederate veteran. There is noth- 
ing in the provisions of Chap. 12125, swpra, which 
would operate as either an express or implied repeal 
of Chap. 9206, supra, so as to take this case out of the 
operation of the latter Chapter. 

If it was the purpose of Chap. 12125, supra, to 
grant relator a pension generally, and for reasons in- 
dependent of and unconnected with any service render- 
ed to the Confederate States, the provision in said 
Chapter that the said pension shall be “in like sum and 
manner as Confederate pensioners of the State of Flor- 
ida are paid” having reference merely to the amount 
of the pension and the method of issuing warrants 
in payment thereof, it being the intention of the Leg- 
islature that relator should receive a pension inde- 
pendently of any service rendered to the Confederacy, 
then the Legislature by Chap. 12125, supra, failed to 
make any appropriation for the payment of such pen- 
sion even if it was competent to do so under the 
provisions of Sec. 3, Article 13 of the Constitution. 
For the reasons first given, payment can not be made 
from the funds appropriated for the payment of Con- 
federate pensions. For the reason last given, payment 
can not be made from any other fund. It follows there- 
fore that the judgment below refusing to issue a per- 
emptory writ and discharging the alternative writ 
must be, and the same is hereby affirmed. 

- TERRELL, C.J. and WHITFIELD, ELLIS, 
STRUM, BROWN and BUFORD, JJ., concur. 


Opinion filed May 1, 1929. 


A writ of error to the Circuit Court for Leon 
County, E. C. Love, Judge. 


C. L. Waller, for Plaintiff in Error; 


Fred H. Davis, Attorney General, and H. E. Carter, 
Assistant, for Defendant in Error. 


JOE WHITING and YOUNG 
FARRIS, 
Plaintiffs in Error, 
v. HILLSBOROUGH COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 

STRUM, J. 

Information was filed against plaintiffs in error 
charging Young Farris as principal in the commis- 
sion of an armed robbery, and Joe Whiting with par- 
ticipation therein as accessory before the fact. A third 
person, William Weaver, pleaded guilty to a further 
information charging him as a principal in the same 
robbery. Upon trial, Farris and Whiting were found 
guilty as charged. Upon this writ of error, reversal 
is urged as to Whiting, the sole ground relied on 
therefor being the asserted insufficiency of the evi- 
dence as to him. 

The robbery in question occurred just after dark on 
the evening of Sunday, July 17, 1927, at a general 
store operated by the victim of the robbery, in which 
he also resided, located on a main road about cne 
mile out of Plant City. The victim identified Weaver 
and Farris as the principals in the robbery. ‘These 
two men, so the victim testified, came to his store 
about midnight on the night previous to the robbery, 
which was Saturday night, and pursuant to their re- 
quest the victims opened up the store for them to 
purchase a number of articles of merchandise. The 
next night, Sunday night, about 8:30 P. M., the victim 
was called from living rooms in the rear of his store, 
and on entering the front portion of his store was 
confronted by Weaver and Farris, both of whom lev- 
eled pistols at him and proceeded to relieve him of 
his pocket book containing about $60.00, after which 
the robbers ran North toward a cemetery which was 
nearby. 

It satisfactorily appears by the testimony of cred- 
ible witnesses that Whiting and Farris associated to- 
gether to a considerable extent, and had been fre- 
quently seen riding around together in Whiting’s 
Ford coupe; that on the night of the robbery, and 
a short while before it occurred, Whiting called for 
Farris at the latter’s home and that the two depart- 
ed in Whiting’s automobile; that thereafter and short- 
ly before the robbery Whiting was seen driving the 
automobile near the scene of the robbery, first alone, 
and then a few minutes later accompanied by two 
other men, one of whom was recognized as Farris; that 
Whiting first drove to the vicinity of the nearby cem- 
etery, then turned and passed several times in the 
immediate vicinity of the victim’s store, stopped at a 
filling station to get some gasoline, after which he 
drove about two blocks away, returning with the two 


men, and proceeded back to the vicinity of the ceme-~ 
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tery where he sounded his horn twice, proceeding a 
little further and blowing his horn the third time. 
After that he was seen again in the immediate vicin- 
ity driving alone, and very shortly thereafter, at a 
time which later was shown to have substantially co- 
incided with the time of the robbery, two men were 
seen running away from the victim’s store, across the 
road toward Whiting’s car. Immediately before that 
another witness had seen two men, one of whom the 
witness thought was Farris, behind the store occu- 
pied by the victim. Another witness, Farris’ sister, 
testified that about 9:00 o’clock P. M., the robbery 
- having occurred shortly after 8:30 o’clock, Whiting 
drove her brother, Farris, back to the latter’s home; 
that they were riding in Whiting’s Ford coupe, and 
that Farris got out and came into the house. Some 
effort was made to discredit this witness’ testimony on 
account of her supposed prejudice against Whiting, 
but it was for the jury to determine the question of 
credibility. Another witness testified that several days 
after the robbery, and after Whiting had been charged 
with participation therein, Whiting requested the wit- 
ness not to say anything about the witness having 
seen Whiting in company with the two principals, Far- 
ris and Weaver, on the night of the robbery. This 
witness also testified that Whiting told him that he 
had “an iron clad alibi.” 

The defendant attempted to establish an alibi by 
his own testimony, as well as by that of a proprietor 
of a cafe located in the business section of Plant City. 
The testimony of the alibi may have created a con- 
flict in the evidence, but no more than that. It was 
the province of the jury to resolve that conflict, which 
they did. The defendant’s testimony, including that 
concerning the alibi, was apparently not sufficient to 
raise in the minds of the jury a reasonable doubt of 
Whiting’s guilt. 

Sec. 5008, Rev. Gen. Stat. 1920 (Sec. 7110, Comp. 
Gen Laws 1927), provides: 

“Whoever aids in the commission of a felony, 
or is accessory thereto, before the fact, by coun- 
seling, hiring, or otherwise procuring such felony 
to be committed, shall be punished in the same 
manner prescribed for the punishment of the 
principal felon.” 

The effect of the foregoing Section is that one who 
“aids” in the commission of a felony shall be punish- 
ed in the same manner prescribed for the punishment 
of the principal felon; or one who is accessory there- 
to, before the fact, “by counseling, hiring, or other- 
wise procuring such felony to be committed,” shall 
be punished in like manner. The two propositions are 
in the disjunctive. They are several and alternative. 
Proof of the offense in either aspect will support a 
conviction. The Statute in effect makes an accessory 


before the fact a principal. The same manner of pun- 
ishment is prescribed for the accessory as for the 
principal. Buie v. State, 68 Fla. 320, 67 South. Rep. 
102. 

We are mindful of the rule frequently announced 
by this Court prescribing the criterion for circum- 
stantial evidence in order to support a conviction. The 
evidence of Whiting’s participation is largely circum- 
stantial but not altogether so. It raises more than a 
strong suspicion of his guilt. There is substantial and 
convincing evidence thereof. The testimony of cred- 
ible and disinterested witnesses establishes a state of 
fact which is not only consistent with Whiting’s guilt, 
but which it is also reasonable to regard as inconsist- 
ent with innocence. On the whole, it does not appear 
that the jury’s verdict was clearly wrong, or that the 
jury was not governed by the evidence in reaching its 
verdict. On the contrary, the jury could reasonably 
and lawfully have found the verdict on the evidence 
adduced. There is ample evidence from which it could 
be lawfully found or inferred not only that Whiting 
“aided” in the commission of the felony, but that he 
“counselled, hired, or otherwise procured” the com- 
mission thereof. 

Even where the evidence is entirely circumstantial, 
if it points strongly, as it does here, to the defendant’s 
guilt, and the evidence on the whole is of a sufficiently 
conclusive nature, not only consistent with guilt but 
inconsistent with innocence, so that the jury could 
reasonably and lawfully have found the defendant 
guilty, and no errors of law or procedure appear, the 
judgment will not be reversed. McRae v. State, 62 Fla. 
74, 57 South. Rep. 348. See also Thomas v. State, 73 
Fla. 115, 74 South. Rep. 1. 

Affirmed. 

WHITFIELD, P.J., concurs; BUFORD, J., concurs 
in the conclusion. 

TERRELL, C.J., and ELLIS, J., concur in the 
opinion and judgment. 

BROWN, J., dissents. 

Opinion filed May 2, 1929. 

A writ of error to the Criminal Court of Record 
for Hillsborough County, W. Raleigh Petteway, Judge. 

W. K. Zewadski, Jr., and Wm. C. Pierce, for Plain- 
tiffs in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 

BROWN, J., (Dissenting.) 

Whiting was convicted under the second count, 
which charged him as an accessory before the fact— 
that he “did counsel, incite, procure, abet and com- 
mand the said Young Farris, the said robbery and 
felony in the form and manner aforesaid to do and 
commit.” The third count, charging him as a prin- 
cipal in the second degree, that is, with being present, 
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aiding and abetting, etc., was evidently abandoned; 
at least, the verdict ignored this count. I think the 
evidence would probably have sustained a conviction 
under this third count, charging Whiting as a prin- 
cipal in the second degree, on the theory of construc- 
tive presence, as enunciated in Pope v. State, 84 Fla., 
428, 94 So., 865. But I do not think it sufficient to sus- 
tain the conviction as accessory before the fact under 
the second count, on which the verdict was based. 

While section 7110 C. G. L., (5008 R. F. S.).makes 
all who “aid” in the commission of a felony,—that 
is, principals in the second degree,—and accessories 
before the fact, punishable with the same punishment 
prescribed for the principal, and section 7111 C. G. L. 
(5009 R. G. S.) provides for joint indictment, these 
statutes do not abolish the distinctions between acces- 
sories before the fact, and principals in the first and 
second degrees, and do not authorize the conviction of 
a person as an accessory before the fact who was in- 
dicted as a principal, or vice versa. An accessory be- 
fore the fact must still be indicted as such. 3 Bishop’s 
Crim. Prac., 39, p. 1227; 1 R. C. L., p. 145, Sec. 22; 14 
Ann. Cas., 311 note. The succeeding section, 7111 
Comp. Gen. Laws (5009 R. G. S.) shows this. See also 
Exparte Bowen 25 Fla., 214, 220, and Bowen v. State, 
25 Fla., 645; Flynn v. State, 86 Fla., 467. 

The definitions and distinctions at common 
law are tersely stated in the Albritton v. State, 
32 Fla., 358, 18 So., 955; “An accessory before 
the fact is one who, though absent at the time of 
the commission of a felony, doth yet procure, 
counsel, command and abet another to commit 
such felony. An accessory after the fact is one 
who, when knowing a felony to have been com- 
mitted by another, receives, relieves, comforts or 
assists the felon, whether he be a principal or an 
accessory before the fact. Principals in the sec- 
ond degree are those who are present, aiding 
and abetting at the commission of the act.” Citing 
Montague v. State, 17 Fla., 662. 

Sections 7110, 7111 and 7112 of C. G. L., (5008- 
9-10 R. G. S.) appear under a chapter entitled “Prin- 
cipals and Accessories.” Section 7110 reads as follows: 

7110. (5008). ACCESSORY BEFORE THE 
FACT.—Whoever aids in the commission of a 
felony, or is accessory thereto, before the fact, 
by counseling, hiring, or otherwise procuring such 
felony to be committed, shall be punished in the 
same manner prescribed for the punishment of 
the principal felon. 

Section 7111, reads: 

7111. (5009). INDICTMENT AND PUNISH- 
MENT.—Whoever counsels, hires or otherwise 
procures a felony to be committed may be indict- 
ed and convicted as an accessory before the fact, 
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either with the principal felon or after his con- 
viction, or may be indicted and convicted of sub- 
stantive felony, whether the principal has or has 
not been convicted or is or is not amenable to jus- 
tice; and in the last mentioned case may be pun- 
ished in the same manner as if convicted of being 
an accessory before the fact. (Id. Par. 4.) 

My view is that section 7110, in spite of its head 
line, deals with two classes, which it makes punish- 
able the same as principals in the first degree—. 
that is: 


(1) “Whoever aids in the commission of a 
felony, or 

(2) Is accessory thereto, before the fact, by 
counseling, hiring, or otherwise procuring such 
felony to be committed.” : 

It could not have been intended by this statute 
to provide that one who aids in the commission of a 
felony is an accessory before the fact. Such a one is. 
a principal in the second degree. The succeeding sec- 
tion repeats the same definition of an accessory be- 
fore the fact as “Whoever counsels, hires, or other- 
wise procures a felony to be committed, may be in- 
dicted and convicted as an accessory before the fact,” 
ete. 

Section 7112 C. G. L., relates to accessories after 
the fact, and is not pertinent here. 

The evidence here is probably sufficient to show 
that Whiting was aiding Weaver and Farris in the 
commission of the robbery, in that he was nearby in 
his automobile to render assistance if necessary, or 
to warn them of the approach of officers, and thus 
constructively present, aiding and abetting in the 
commission of the offense, and hence a principal in 
the second degree, but there is no evidence from which 
it could be inferred that he counselled, or advised, or 
incited, or in any way procured, them to commit the 
crime. The evidence is as consistent with the theory 
that they procured him to help them commit the of- 
fense, as that he procured them to do it. The word 
“abet” as used in the indictment is in the sense of 
counselling or inciting the principal to commit the 
act; not in the sense of aiding in the actual deed when 
committed. I think therefore the case should be re- 
versed, as to plaintiff in error Whiting. 


ROSEMARY CORPORATION, 


Appellant, 
Vv. DADE COUNTY. 
GUY H. PARKER, 
Appellee. 


BUFORD, J. 

This cause having heretofore been submitted to 
the Court upon the transcript of the record of the de- 
cree herein, and briefs and argument of counsel for . 


20 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


the respective parties, and the record having been 
seen and inspected, and the Court being now advised 
of its judgment to be given in the premises, it seems 
to the Court that there is error in the said decree in- 
sofar as it allows a solicitor’s fee of $264.66 for 
services in the instant suit and the further sum of 
$125.00 for the service of a solicitor in defending a 
condemnation proceeding involving the property de- 
scribed in the mortgage being foreclosed. 

There is no allegation in the bill of complaint that 
would constitute a proper basis for the introduction 
of evidence to prove the existence of the right to col- 
lect attorney’s fees in this suit, either incident to the 
‘foreclosure of the mortgage or incident to the con- 
demnation proceedings referred to in the bill of com- 
plaint. See Brett vs. First National Bank of Marianna 
and Brooks vs. Roberts, decided at this term. 

It is contended that the rights of the parties were 
adjudicated in the condemnation proceedings. There 
‘appears to be some reasonable ground for that conten- 
tion, but, inasmuch as it appears that the condemna- 
tion proceedings did not involve all of the lands em- 
braced in the mortgage and the chancellor has con- 
strued the judgment and verdict in that proceeding as 
pertaining only to that part of the security which was 
involved in the condemnation proceedings and has 
found by the final decree that there was due the com- 
plainant on his mortgage at the time of the fore- 
closure the sum of $349.78 secured by a lien on that 
part of the lands embraced in the mortgage and not 
involved in the condemnation proceedings, together 
with interest thereon in the sum of $47.01, and, as 
there was substantial evidence before the chancellor to 
sustain this finding, it will not be disturbed. 

The decree will be reversed insofar as the same 
allows attorney’s fees, either for foreclosing the mort- 
gage or for the services of the attorney for the com- 
plainant in this suit rendered in the condemnation 
suit, for the reasons hereinbefore stated. The decree 
will be affirmed in other respects. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, CJ. and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed May 2, 1929. 

An appeal from the Circuit Court for Dade Coun- 
ty, A. J. Rose, Judge. 

W. Ross Burton, for Appellant; 

No appearance for Appellee. 


JOHN M. EDGAR, 
Plaintiff in Error, 
Vv. PINELLAS COUNTY. 
MAUDE MILLING BACON, et al., 
Defendants in Error. 
BROWN, J. 


This was an action on the common counts, brought 
by ‘Maude Milling Bacon, joined by her husband, J. 
F. Bacon, and J. F. Bacon, plaintiffs, v. John M. 
Edgar.” | 

The purpose of the suit was to recover money 
which had been paid by Mrs. Bacon to the defendant 
upon a contract entered into between Mrs. Bacon 
and the defendant by which she agreed to purchase 
certain real estate from the defendant at a certain 
price, of which, $5,000.00 cash, she paid at the time 
the contract was made, and the balance payable on 
deferred installments. Plaintiff’s testimony was ‘to 
the effect that the defendant failed and refused to 
perform the contract on his part, and yet refused to 
return the money. The defendant offered evidence 
to the contrary, but the testimony being in conflict 
on that point, we would not be authorized to hold 
that the verdict in favor of the plaintiff should be 
set aside because of lack of evidence to support it. The 
only written evidence of the contract was a brief re- 
ceipt signed by the defendant, Dr. John M. Edgar, 
acknowledging payment by Mrs. Bacon of $5,000.00 
on November 12, 1925, “deposit on purchase of house 
and furniture situated on Victoria Drive, Dunedin, 
Florida, purchase price, $40,000.00, $10,000.00 addi- 
tional to be paid at transfer of deed, and remainder 
in one, two, three and four years, interest 8%, semi- 
annually.” The receipt was not signed by Mrs. Ba- 
con, nor witnessed or acknowledged. 

Three of the counts were based on an implied obli- 
gation to all the plaintiffs jointly, but two of the 
counts, while alleging an indebtedness to all the plain- 
tiffs, showed that the money was “paid” or “lent” 
by Mrs. Bacon, and hence showed that the cause of 
action was in her alone under these counts. The gen- 
eral rule is that in actions upon implied contracts, 
the right of action follows the consideration, and 
that in an action for money had and received, if 
the money was paid by the plaintiffs jointly or out 
of joint funds, they must all join, but if the money 
was paid by one of the plaintiffs out of his own 
funds, the person so paying must sue separately and 
cannot join. 15 Ency. Pldg. and Prac., 540, 541. Al- 
though the evidence showed that Mrs. Bacon paid the 
money by her own check and that her husband had 
no part in the contract, there was no objection to the 
admissibility of the evidence on the ground of vari- 
ance, that is, that the declaration set up an obliga- 
tion to the plaintiffs jointly whereas the evidence 
showed an obligation, if any, to one only. Nor was 
there any action taken to have the misjoinder of 
parties corrected at the trial under Section 2567 R. G. 
S., being section 4207 C. G. Laws. In 15 Ency. Pidg. 
and Prac., 761, it is said: 

“As a general rule, the failure to demur for 
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misjoinder of plaintiffs, where this appears on 
the face of the petition or complaint, will be held 
to constitute a waiver of the objection.” 

See also Campbell v. Knight 109 So., 577, 92 Fla., 
246; 20 R. C. L., 712." 

The jury brought in a verdict reading as follows: 

“Maude M. Bacon, Plaintiff, v. John M. Edgar, 
Defendant. We the jury find for the plaintiff and as- 
sess the damage at $5,000.00, so say we all.” Signed 
by the foreman. The court then entered judgment in 
favor of Maude M. Bacon for the amount of the ver- 
dict. 

Three days later, according to the transcript, the 
defendant filed a motion for judgment non obstante 
veredicto, upon the ground, among others, that the 
declaration alleged a joint demand or indebtedness 
due to all the plaintiffs, whereas there was no evi- 
dence to sustain such claim. This was overruled. This 
motion should have been made before entry of 
judgment. 33 C. J., 1187. Defendant then interposed 
a motion in arrest of judgment and later a motion for 
new trial upon the same ground, and upon the ground 
that the verdict was for one only of the plaintiffs, 
and hence did not adjudicate the rights of all the 
plaintiffs, whose action was a joint one; also upon 
other grounds. These motions were also overruled. 

Plaintiff in error cites in support of these mo- 
tions Springstead v. Crawfordville State Bank, 63 
Fla., 267, 57 So., 668, but that case is hardly in point 
here. It is true that as a general rule an action ex 
contractu against several defendants, the plaintiff 
must show a joint liability on the part of all the de- 
fendants, and that in such a joint suit only a joint 
judgment can be rendered. Somers v. Florida Pebble 
Phosphate Co. 50 Fla., 275, 39 So., 61; Hale v. Crowell’s 
Admx., 2 Fla., 534; Bacon v. Green, 36 Fla., 325, 18 
So., 870; 15 Ency. Pldg., and Prac., 548, 553, et seq; 
33 C. J., 1124, 1139 et seq. But we are here dealing 
with joint plaintiffs, not joint defendants, and, as we 
have seen, there was no objection made to the alleg- 
ed misjoinder of parties plaintiff until after verdict. 
The defect, if any, was an amenable one, and one 
that can in some cases be waived by the defendant. 

As a general rule, a married woman sues by next 
friend when property or personal rights are involved, 
and such next friend may very properly be the hus- 
band when the suit is against third parties. Wood v. 
Wood, 56 Fla., 882, 47 So., 560; Smith v. Smith, 18 
Fla., 789, Taylor v. Brown, 32 Fla., 334, 13 So., 957. 
In the last cited case, one of the grounds of the 
appeal was that the cause was commenced in the 
court below and prosecuted by a married woman and 
her husband without any next friend. The suit was 
to foreclose a mortgage executed to the married wom- 
an. The court held that inasmuch as the suit was in 


effect for the recovery of the separate statutory prop- 
erty of the wife, which under the statute the hus- 
band has the care and management of, and no ob- 
jection having been made in the lower court, after 
final decree no objection could be made on appeal. 
And we have held that the husband may sue to re- 
cover in replevin the wife’s personal property un- 
lawfully detained from his custody. McNeil v. Wil- 
liams, 64 Fla., 97, 59 So., 562. Thus, while it was not 
essential in this case for the husband to be joined 
as a party plaintiff with the wife, merely as hus- 
band, it was not improper nor prejudicial to the 
defendant to so join him, as husband, as the suit 
was to recover money due the wife, on an implied 
contract, and which suit was in the nature of reducing 
to possession personal property of the wife. See sec- 
tion 5867 C. G. L., being 3948 R. G. S. The ap- 
propriate procedure, as disclosed by the evidence in 
this case, would have been to have brought the suit 
in the name of the wife joined by her husband, J. 
F. Bacon, as next friend, and the declaration should 
have alleged an indebtedness to her, instead of to all 
the plaintiffs jointly. The failure to sue by next friend 
was not objected to in the court below, and we will 
consider that point as waived. It is not necessary of 
course for a married woman to sue by next friend 
in certain courts brought under statutes, such as sec- 
tions 5870, 5871 Comp. Gen. Laws. 

But the trouble with this declaration was that it 
joined as plaintiffs the married woman and her hus- 
band in his capacity as husband and also in his ca- 
pacity as an individual. But the evidence tended to 
show an indebtedness to the wife alone, and utterly 
failed to show any joint indebtedness to all the plain- 
tiffs as alleged in the declaration. It follows that the 
verdict and judgment were inconsistent with the plead- 
ings; nor did the allegata and probata correspond. In 
33 C. J., 1142-11438, it is said: “The judgment must 
conform to both the pleadings and the proofs, and 
be in accordance with the theory of the action upon 
which the pleadings are framed and the case tried. 
This rule is of universal application, and whether the 
action or suit is at law, in equity, or under code, the 
judgment must be secundum allegata et probata.” Cit- 
ing among other cases Sulzner v. Price-Williams, 82 
Fla., 199, 89 So., 540. In some jurisdictions it is held 
that the joinder of a party as plaintiff who has 
no interest in the subject matter of the action is held 
to be mere surplusage, and that such party may be 
dropped at any time, without affecting the rights of 
necessary parties, on motion, or the court can by in- 
structions eliminate them from the case. But in oth- 
ers it is held that the joinder of such a party as 
co-plaintiff, whether such lack of interest appears 
from the record or the evidence offered at the trial, — 
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is fatal to a recovery, for the reason that all plain- 
tiffs in an action at law must be entitled to recover, 
otherwise none of them can recover. 20 R. C. L., 706; 
Thompson v. Turner, 173 Ind. 593, 9 N. E. 314, Ann. 
Cases 1912 A, 740 and note on page 742. It is also 
held in some jurisdictions that when this lack of in- 
terest does not appear until the trial, a non-suit should 
be entered on motion of defendant. But it appears to 
be quite generally held that objection on such grounds 
should be interposed before judgment, otherwise it is 
deemed to be waived, especially where no prejudice 
could arise to the defendant from the alleged misjoin- 
der. See the authorities just cited; also Silver Springs, 
etc. R. Co. v. Van Ness, 45 Fla., 550, 34 So. 884, and 
15 Encyc. Pldg. and Prac., 527 et seq; 539, 761-762. 
As it is more nearly in harmony with the prior de- 
cisions of this court in relation to joint judgments 
against joint defendants in actions ex contractu we are 
inclined to agree with those authorities which hold 
that, as a general rule, in an action ex contractu, 
where there are two or more persons joined as plain- 
tiffs and the declaration alleges a joint obligation or 
indebtedness to all the plaintiffs, all the plaintiffs must 
be entitled to recover or none can recover, in the 
absence of proper elimination of unnecessary parties, 
and appropriate amendment of pleadings when neces- 
sary, during the progress of the case, so as to avoid 
any material and fatal variance between the pleadings 
and the proof; but that objections on such grounds 
should seasonably be made, otherwise they will in 
some cases be held to be waived. See authorities above 
cited; also Silver Springs etc. R. Co., v. Van Ness 
supra, headnote 12. 

The following instruction given by the court to 
the jury was excepted to by the defendant and is 
here assigned as error: . 

“The Court instructs you in this case that if 
you find from the evidence that the plaintiff en- 
tered into a certain agreement or contract for the 
purchase of real estate or other property from the 
defendant, and further find that at the time of 
the making or entering into such agreement or 
contract that said plaintiff was then a married 
woman, then I charge you that such married 
woman would not be responsible for such agree- 
ment or contract and the same could not be en- 
forced against her, and that such married wom- 
an would be entitled under the laws of the State 
of Florida to recover back from such defendant 
any and all moneys she might have paid under 
such contract.” 

This court has in several cases held that although 
a contract made by a married woman of her separate 
property may not be specifically enforced against her 
by reason of not having been executed or acknowledged 


by her in accordance with the statute, such fact does 
not make the contract void, but upon a proper showing 
in appropriate proceedings the money paid to such 
married woman upon such a contract may be required 
to be returned or decreed to be a lien upon her prop- 
erty. She may not retain the money paid and refuse 
to keep the contract. Vance v. Jacksonville Realty and 
Mtg. Co., 69 Fla., 33, 67 So., 636; Wheeler v. Sullivan, 
106 Sou. Rep. 876; Dugan v. Powell, 91 Fla., 1034, 
109 So., 202. Nor may the purchaser breach the con- 
tract and charge the property in equity for a partial 
payment thereon in the absence of a showing that the 
married woman was unwilling or unable to complete 
the contract to convey. Shields v. Ensign, 68 Fla. 522, 
67 So., 140. In the Vance case, it was said, by way 
of quotation from a North Carolina case: “It would 
contravene the plainest principles of justice to allow 
a married woman to get possession of property under 
an engagement not binding upon her, and let her re- 
pudiate her contract and keep the property. She must 
observe and keep her engagement, or else return the 
property.” It is a poor rule that will not work both 
ways. Thus, where as in this case, a married woman 
engages to purchase property upon a contract not en- 
forceable against her personally, and pays to the ven- 
dor a part of the purchase money in cash, she can- 
not recover the money so paid in the absence of a 
showing that the vendor had failed or refused to per- 
form the contract on his part, or was unable or un- 
willing to do so. The protection which the law throws 
around married women, by making certain contracts 
unenforcible against them personally, was intended to 
operate as a shield of defense and not as a sword of 
offense. This charge was, therefore, erroneous. 

Reversed. 

TERRELL, C.J., and ELLIS, J., concur. 

WHITFIELD, P.J., and STRUM and BUFORD. 
JJ., concur in the opinion and judgment. 

Opinion filed May 1, 1929. 

A writ of error to the Circuit Court for Pinellas 
County, J. C. B. Koonce, Judge. 

J. C. Davant and Sikes and Edgar, for Plaintiff in 
Error; 

Baskin & Jordan, for Defendants in Error. 


A. C. BELMONT, 


Appellant, 
Vv. PINELLAS COUNTY. 
TOWN OF GULFPORT, FLORIDA, 
Appellee. 


BUFORD, J. 

The appeal in this case is from a final decree val- 
idating a certain bond isue of the Town of Gulfport. 
During the proceedings an answer was filed by one 
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A. C. Belmont. Certain portions of the answer were 
stricken. 

Amongst other things, the final decree holds that 
the said A. C. Belmont is not a proper party to in- 
tervene in this suit and the intervention was dis- 
missed. 

It appears from the record that A. C. Belmont was 
not a taxpayer on real or personal property in the 
Town of Gulfport, that he only paid poll taxes. 

The main question to be determined by this Court 
is whether or not A. C. Belmont was a citizen, not 
. being a tax-payer, was a party authorized to inter- 
vene in this suit. 

The appellant claimed such right under the provi- 
sions of Section 5108 C. C. L. 1927, the same being 
Section 3298 R. G. S. of Fla. 

The construction of the word “citizen” as used in 
that statute is that it means a citizen whose rights 
or interests as an individual are involved. It means 
a citizen having a justiciable interest in the litigation 
and does not mean to confer upon a citizen possessing 

-no justiciable interest in the litigation the right to 

make himself a party to such litigation to raise ques- 
tions which do not affect his rights either as a tax- 
payer or a citizen. Nor was it the intention of the legis- 
lature when using the word “citizen” in that statute 
to constitute every non-tax-paying citizen a guardian 
of the rights of the public. Under our government 
the rights and interests of citizens constituting the 
public are provided protection by the interposition 
of duly qualified public officials upon whom the law 
imposes that burden. 

As used in the statute referred to, the word “citi- 
zen” means an elector qualified to vote in an election 
involving the bond issue, and the word “taxpayer” 
as therein used means one who is required to pay 
taxes within the district, though he may not be an 
elector within the district. See School District No. 
11 vs School District No. 20 (Sup Ct. of Ark.), 39 
S. W. 850. 

The case of Harris vs. Harris (Sup Ct. of Iowa) 
reported in 215 N. W. 661, will also be found helpful 
in determining the proper construction for the word 
“citizen” as used in this statute. 

We also find upon referring to other statutes in 
connection with this subject that the words “tax- 
payer” and “citizen” are used designating persons up- 
on whom service of notice should be had and in de- 
fining those who are entitled to the privilege of elec- 
tors in such elections. The section here under consid- 
eration was enacted to provide a method by which all 
persons having a justiciable interest in the bond val- 
idation can come into court and be heard. Those per- 
sons, as heretofore stated, are citizens within the dis- 
trict who are taxpayers and at the time of the passage 


of the Act it may be assumed that there were citi- 
zens, tax-payers within the district, who could not 
qualify as electors because at that time women could 
not qualify as electors. Neither could non-resident tax- 
payers qualify as electors, but under this statute wom- 
en citizens and taxpayers within the district who can 
not qualify as electors, tax-payers outside of the dis- 
trict who can not qualify as electors and citizens 
within the district and being qualified as electors, each 
within the district being taxpayers in the district and 
being qualified as electors, each and every of which 
had a justiciable interest in the validating proceed- 
ings, were granted a right to intervene. 

We find no error in the decree and same should 
be affirmed. It is so ordered. 

Affirmed. 

TERRELL, C.J. and WHITFIELD, 
STRUM and BROWN, JJ., concur. 

Opinion filed May 2, 1929. 

An appeal from the Circuit Court for Pinellas 
County, O. L. Dayton, Judge. — 

Thomas A. Cunniff, for Appellant; 

Paul H. Brinson, for Appellee. 


ELLIS, 


C. E. LOWE, 
Plaintiff in Error, 
v. PINELLAS COUNTY. 
Cc. C. CRAWFORD, 
Defendant in Error. 

BUFORD, J. 

The evidence as shown by the transcript in this 
case is sufficient to support a finding of the follow- 
ing state of facts: 

Lowe owned 240 acres of land in Pinellas County. 
Crawford was a licensed real estate broker in that 
county. Crawford was_ introduced to Lowe by the 
proprietor of the hotel at which both gentlemen were 
stopping. Lowe agreed with Crawford that he would 
pay Crawford a commission of 10% if Crawford 
would find a purchaser ready, able and willing to buy 
the land. Lowe stated that he wanted $2,000.00 per™ 
acre for the land but that he would take less. Craw- 
ford found J. B. Thomas who desired to purchase the 
land. He introduced Thomas to Lowe. Thomas, Craw- 
ford, Lowe and the proprietor of the hotel went out 
and looked at the land. Thomas stated that he and his 
associates would buy the land as soon as he return- 
ed from a trip North. He took the trip North, returned 
to Pinellas County and he, with his associates, bought 
the land at a price satisfactory to Lowe, to-wit, $460,- 
000.00. Lowe refused to pay Crawford the 10% com- 
mission. Crawford sued Lowe and by amending count 
4 in his declaration alleged that Lowe had agreed to 
pay him 10% of the sales price of the land. Lowe filed 
plea that he did not promise as alleged. Trial was had é 
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and a verdict rendered in favor of Crawford for $23,- 
000.00. The evidence shows that in the closing of the 
deal to Thomas and his associates $23,000.00 was 
taken off the purchase price and allowed to those gen- 
tlemen as commissions on the sale to themselves and 
that it was divided between them and this accounts, 
we think logically, for the verdict having been found 
in favor of Crawford for the remaining $23,000.00 rep- 
resenting 10% of the purchase price. 

In Clark & Loftus vs. Pope, 29 Fla. 238, 10 Sou. 
586, this Court say: 

“While it is true that a verdict of a jury un- 
“supported by evidence, or against the evidence, 
will not be sustained, yet a verdict cannot be set 
aside on the ground that it is excessive and not 
justified by the evidence, where a witness who 
is uncontradicted, testifies for plaintiff that the 
amount due from defendant is larger than the 
amount of the verdict rendered.” 

In Cumberland Savings & Trust Company vs. Mc- 
Griff, 61 Fla. 159, 54 Sou. 265, this Court say: 

“Where an agent has been employed to pro- 
cure a purchaser of real estate at a price satis- 
factory to the owner, for a stated commission, and 
the agent introduces to the owner a prospective 
purchaser, who takes an option and allows it to 
be cancelled, but the agent continues to discuss the 
matter with the person so introduced who subse- 
quently with a partner purchases the property 
by negotiations in which the agent took no part, 
the agent having introduced and continued to in- 
terest the person who with his partner did even- 
tually buy, is entitled to his commission as 
agreed.” 

The law as enunciated in that case was reiterated 
in the case of Pensacola Finance Co. vs. Simpson, 82 
Fla. 368, 90 Sou. 381. 

The opinions of this Court in the cases above re- 
ferred to constitute adequate authority for the verdict 
and judgment in the instant case. The judgment should 
be affirmed and it is so ordered. 

Affirmed. 

WHITFIELD, P.J., and STRUM, J., concur. 

BROWN, J., concurs in the opinion and judgment. 

TERRELL, C.J. and ELLIS, J., dissent. 

Opinion, filed April 30, 1929. 

A writ of error to the Circuit Court for Pinellas 
County, Daniel A. Simmons, Judge. 

McMullen & McMullen and Van Fleet, Collins & 
Miller, for Plaintiff in Error; 

Bickers, Ramseur, Stone & Shields, for Defendant 
in Error. 


H. C. HOWELLS, 
Plaintiff in Error, 


v. POLK COUNTY 
T. A. CURRIE, 
Defendant in Error. 
PER CURIAM. 

The plaintiff in error sued the defendant in error 
in an action on a promissory note. The defendant in 
error interposed a plea of set-off to which the plaintiff 
in error filed a replication. It devolved upon the de- 
fendant in error, under the pleadings, to prove the al- 
legations of his plea by a preponderance of the evi- 
dence. The verdict and judgment were for defendant 
in error. 

The court below charged the jury, by whom the is- 
sues of fact were tried, that “if the evidence of the 
plaintiff and the defendant are of equal weight in 
your mind, then you should find for the defendant.” 
This charge was clearly erroneous. Counsel for the 
defendant in error say in their brief: ‘The defend- 
ant admits that the last word of the foregoing sen- 
tence should have been plaintiff instead of defendant, 
but respectfully insists that the error, if any, is not 
a reversible error, but a harmless error.” We do not 
think that on this record the error was harmless. 

The judgment is reversed and the cause remanded 
for a new trial. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ.. 
concur in the opinion and judgment. 

Opinion filed April 30, 1929. 

A writ of error to the Circuit Court for Polk Coun- 
ty, Harry G. Taylor, Judge. 

Walker & King, for Plaintiff in Error; 

S. L. Holland, W. F. Bevis and Edwards & Harris, 
for Defendant in Error. 


STATE OF FLORIDA, ex rel 
ROY BOOTH, 
Plaintiff in Error, 
Vv. PINELLAS COUNTY. 
JAMES F. SIKES, et al., 
Defendants in Error. 
Opinion filed April 30, 1929. 
PER CURIAM. 

Alternative writ of mandamus was issued on the 
14th day of December, 1928, by the Honorable O. L. 
Dayton, Judge of the Circuit Court in and for Pinel- 
las County. What was termed a demurrer to the pe- 
tition for alternative writ was filed and appears to 
have been considered by the Court as demurrer to the 
alternative writ of mandamus. Motion to strike the 
petition was filed. On final hearing the demurrer was 
sustained and the motion to strike was granted. 

The motion to strike was not a.proper method of 
assault either upon the petition for the alternative 
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writ nor upon the alternative writ and, therefore, 
should not have been considered by the Court. This, 
however, has no material effect in this case because 
upon the order being made sustaining the demurrer 
the alternative writ of mandamus was dismissed. 

Writ of error was taken from the judgment of the 
court sustaining the demurrer and dismissing the al- 
ternative writ. The judgment complained cf should 
be reversed upon authority of the opinion in the case 
of Vincent Nuccio, Jr. vs. W. T. Williams et al., filed 
February 13, 1929, and it is so ordered. 

Reversed. 

A writ of error to the Circuit Court for Pinellas 
County, O. L. Dayton, Judge. 

TERRELL, CJ. and WHITFIELD, ELLIS, 
STRUM, BROWN and BUFORD, JJ., concur. 

H. R. Williams, J. P. Donley, Dickenson & Lake 
and McMullen, Worth & Draper, for Plaintiff in Er- 
ror; 

Clair A. Davis, Arthur R. Thompson and Cook, 
Blanchard & Hoffman, and Parker & Parker, for De- 
fendants in Error. 


J. G. COOPER, 
Plaintiff in Error, 
v. CHARLOTTE COUNTY. 
J. H. LIPSCOMB, 
Defendant in Error. 

BROWN, J. 

This writ of error was allowed to an order in Ha- 
beas Corpus proceedings, which sustained the Respond- 
ent Sheriff’s demurrer to the petition for the writ and 
dismissed the petition at the cost of the petitioner. The 
writ which had been issued was not quashed or men- 
tioned expressly or referred to in any way, in the or- 
der. The petitioner alleged that he was held by the 
Sheriff by virtue of a warrant isued by the County 
Judge of Charlotte County based upon an affidavit, 
which affidavit charged that the petitioner, J. G. 
Cooper, in the county of Charlotte, “did unlawfully 
have a gun in a breeding ground for game,” contrary 
to the statute, but without designating the statute. 
Good pleading would have required that the warrant 
be set out, or a copy attached as an Exhibit, as it 
was the warrant upon which the arrest was made and 
the petitioner was held by the sheriff, but we need not 
go to the extent of holding that this is indispensable 
in all cases. Church on Habeas Corpus, 2nd ed., Sec. 
91; Johnson v. Lindsey, 89 Fla., 143, 103 So., 419; 
Exparte Pells, 28 Fla., 67, 9 So., 8833; Chase v. State, 
113 So., 103, 93 Fla., 963; Crowns v. Schad 61 Fila., 
168, 40 So., 497. For the purpose of this case, we will 
assume, as counsel on both sides have done, that the 
warrant, upon the authority of which the petitioner 
was held in custody, followed the language of the 


affidavit. The statute, Sec. 8319 C. G. L., says that the 
affidavit of complaint shall show “an offense against 
the laws of the State,” and the warrant shall state “the 
nature of the offense’. See also Sections 8433, 8450 
C. G. L. 

The petitioner alleged that the statute, Chapter 
11838, Laws of 1927, was and is unconstitutional upon 
various grounds. Section 5 of said statute provides that 
the State Game Commissioner, with the advice and 
consent of the Governor and of the Wild Life Conser- 
vation Commission, has authority to establish game 
breeding grounds, freshwater fish hatcheries, etc., 
and provides for the posting of such grounds and the 
publication of notice prior to the closing thereof; and 
Section 8 of said Act provides, among other things, 
that: 

“Any person found in or on any State Game 
Refuge, or breeding ground for game, fresh-water 
fish, non-game birds or fur-bearing animals, with 
gun, fishing tackle, traps, nets or other devices 
for taking game, non-game birds, fresh-water 
fish or fur-bearing animals shall be guilty of a 
violation of this Act.” 

It will be observed that the affidavit did not charge 
that the breeding ground for game therein referred to, 
had been established under the statute, or by law, so 
as to make the law, if valid, operate to render crim- 
inal the act of the petitioner in having a gun, or “be- 
ing found with a gun” in or on such breeding ground. 
It is contended by defendant in error that under the 
authority of Exparte Bailey, 39 Fla. 734, 23 So., 552; 
Lewis v. Nelson, 62 Fla. 71, 56 So., 436; 22 Ency. 
Pldg. & Prac., 1081; Foxworth v. Law, 77 Fla., 596, 
82 So., 55, and Bell v. Gregory, 89 Fla., 293, 103 So., 
832, this omission left the affidavit fatally defective, 
in that the facts alleged constituted no offense under 
the statute, and that, as was held in that case, where 
a cause can be disposed of without adjudicating con- 
stitutional questions therein, the courts generally ig- 
nore such questions and dispose of the case upon 
other grounds. The only facts alleged in the affidavit 
were that the petitioner “did have a gun in a breeding 
ground for game.” If the breeding ground had not 
been established as required by the statute, there could 
be no offense under the statute in being found with a 
gun therein. We therefore hold this contention as to 
the insufficiency of the affidavit and warrant to be 
well founded. While the offense need only be stated 
with reasonable certainty, (Church Habaes Corpus, 
277), the facts charged (however inartificially is not 
material) must constitute a criminal offense of some 
sort, either at common law or under some statute. If, 
as here, it wholly fails to charge a criminal offense, the 
petitioner should be discharged. This makes it un- 
necessary to pass upon the constitutional questions. 
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The Sheriff demurred to the petition, asserting in 
his demurrer the constitutionality of the act under 
which the affidavit was made and warrant issued. 
Whether a petition for a writ of habeas corpus can 
ordinarily be attacked by demurrer is a question, (See 
Exparte Pells, swpra) but we have held that the 
legal sufficiency of the return may be tested by ex- 
ceptions raising questions of law. Exparte Amos, 112 
So., 289, 93 Fla., 5. See also 29 C. J. 148, 153. The 
same principle might apply to allow a demurrer to the 
petition where the petition manifestly sets out all the 
material facts and it appears that the petitioner’s 
right to the writ depends purely upon questions of 
law. And there was no objection made by the petition- 
er to the method here adopted to test the sufficiency 
of the petition. 

It might appear inasmuch as the Circuit Judge 
did not render any one of the three varieties of 
judgments provided for in Section 5441, Comp. Gen. 
Laws, being Sec. 3577, Rev. Gen. Stats., that the judg- 
ment was not one of such a nature as would warrant 
writ of error thereto. But Section 5444 C. G. L., being 
Section 3580 R. G. S., provides that writ of error shall 
be granted to any party or person aggrieved by the 
judgment, and we have held that error will lie from 
a refusal to grant a writ of habeas corpus (Exparte 
Edwards, 11 Fla., 174), and from an order sustain- 
ing a demurrer to the petition and allowing a writ of 
error, which order did not contemplate an amend- 
ment thereto or other proceedings in the same court 
or before the same judge. State v. Dowling, 107 So., 
267, 91 Fla., 236. We think therefore that writ of 
error lies to the order or judgment made in this case. 

For the reasons pointed out, the order or judg- 
ment of the court below is reversed with directions to 
enter an order discharging the petitioner from cus- 
tody. 

Reversed. 

TERRELL, CJ., and ELLIS, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed April 30, 1929. 

A writ of error to the Circuit Court for Charlotte 
County, Paul C. Albritton, Judge. 

W. D. Bell, for Plaintiff in Error; 

Fred H. Davis, Attorney General and H. E. Car- 
ter, Assistant, for Defendant in Error. 


CARL C. SWEETLAND, 
Appellant, 


Vv. An appeal from the Circuit 
WILMA T. SWEETLAND, Court for Dade County, 
H. F. Atkinson, Judge. 


Appellee. 

Opinion filed April 30, 1929. 

PER CURIAM. 

In this case Mr. Chief Justice Terrell, Mr. Jus- 
tice Whitfield and Mr. Justice Ellis are of opinion that 
the decree of the Circuit Court should be affirmed, 
while Mr. Justice Strum, Mr. Justice Brown and Mr. 
Justice Buford are of opinion that the decree should 
be reversed. When the members of the Supreme Court 
sitting six members in a body and after full consulta- 
tion, it appears that the members of the court are per- 
manently and equally divided in opinion as to whether 
the decree should be affirmed or reversed, and there is 
no prospect of an immediate change in the personnel 
of the court, the decree should be affirmed; therefore 
it is considered, ordered and adjudged under the au- 
thority of State ex rel. Hampton v. McClung, 47 Fla. 
224, 37 South. Rep. 51, that the decree of the Circuit 
Court in this cause be and the same is hereby affirmed. 

Chas. A. Morehead, for Appellant; 

Semple & Hirschman, for Appellee. 


EDDIE PELL, 
Plaintiff in Error, 
Vv. VOLUSIA COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 

BROWN, J. 

The writ of error in this case is to a judgment of 
the Circuit Court of Volusia County convicting the 
plaintiff in error of murder in the second degree. 
There was a motion in arrest of judgment in which 
the validity of the indictment was challenged. Murder 
in the first degree is defined by our statute in the 
following language: 

“The unlawful killing of a human being, when 
perpetrated from a premeditated design to effect 
the death of the person killed or any human be- 
ing, or when committed in the perpetration of or 
in the attempt to perpetrate any arson, rape, 
robbery, or burglary, shall be murder in the first 
degree, and shall be punishable by death.” Sec. 
7137 Comp. Gen. Laws; Sec. 5035 Rev. Gen. Stats. 

The indictment, eliminating the statement of 
venue and style of case, was as follows: 

“The Grand Jurors of the State of Florida, 
empaneled and sworn to inquire and true pre- 
sentment make, in and for the body of the Coun- 
ty of Volusia, upon their oaths do present, that 
Eddie Pell of the County of Volusia and State 
of Florida, on the 8th day of July in the year of 
our Lord, One Thousand, Nine Hundred and 
Twenty-seven, in the County and State aforesaid, 
unlawfully and with a premeditated design to ef- 
fect death, did kill D. E. Walker, by shooting him 
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with a shot gun; and that the said Raymond Pell, 
with a premeditated design to effect death, was 
then and there present, aiding, abetting, com- 
forting, procuring, encouraging, counselling and 
commanding the said Eddie Pell, the murder 
aforesaid, to do and commit, contrary to the form 
of the statute in such case made and provided, 
and against the peace and dignity of the State 
of Florida.” 

That part of the indictment in this case which 
charges Raymond Pell as a principal in the second 
degree, may be eliminated from consideration, as he 
was acquited, and Eddie Pell, who was charged as 
principal in the first degree, and convicted, is the 
sole plaintiff in error here. Eliminating that portion 
applying to Raymond Pell, the indictment in this case 
follows quite closely the form suggested in the opin- 
ion in Reed v. State, 113 So., 630, 635, 94 Fla., 32, 45. 
While this suggestion was more or less apposite to the 
point being discussed, it was not essential to the de- 
cision in that case, and hence mere obiter dictum and 
without force as a precedecent. However, inasmuch 
as the opinion in that case was concurred in by all the 
Justices, without dissent, it is quite probable that 
the State Attorney felt thereby justified in follow- 
ing the form of indictment therein suggested. 

As against the objections made in the motion in 
arrest in this case, we think that the form of indict- 
ment used here was entirely sufficient, and consti- 
tutes a decided improvement over the ancient pon- 
derous common law form. 

This form, as well as the one suggested in the 
Reed case, might have been improved upon, and more 
meticulously accurate, if the charging part had read 
as follows: 

“That Eddie Pell, on the 8th day of July, A. 
D. 1927, in the county and State aforesaid, un- 
lawfully and from a premeditated design to ef- 
fect the death of D. E. Walker, did kill said 
D. E. Walker by shooting him with a shot gun,” 
etc., 
but for the reasons hereinafter given, we deem the 
indictment as written good as against a motion in 
arrest. 

The contention of plaintiff in error, as we take 
it, is to the effect that this form is sufficient except 
in one particular, and that is the omission of the 
words, “of said D. E. Walker,” the person killed, after 
the words “premeditated design to effect death.” But 
is not the meaning of the indictment perfectly plain, 
with these words omitted? We think so. 

Under our statute, “the unlawful killing of a hu- 
man being, when perpetrated from a premeditated 
design to effect the death of the person killed, or 
any human being,” is murder in the first degree. 


The indictment in this case charged that the de- 
fendant, on a certain date and in the named county, 
“unlawfully and with a premeditated design to effect 
death, did kill D. E. Walker, by shooting him with 
a shot gun—contrary to the form of the statute in 
such case made and provided”’, ete. 

The writer is disposed to think this indictment 
would have been sufficient as against the motion in 
arrest of judgment even if the words, “to effect 
death,” had been omitted, so that the charging part 
would have read: “unlawfully and with a premeditat- 
ed design, did kill D. E. Walker by shooting him with 
a shot gun, contrary to the form of the statute,” ete. 
In either manner of statement, there cannot possibly 
be any reasonable doubt under the ordinary rules of 
legal and grammatical construction, as to just what 
the indictment charges and means. The law presumes 
that a man intends to do what he actually does. So, 
as the indictment charges that the defendant killed 
the deceased by shooting him with a gun, the pre- 


_ sumption is that he intended to kill him, and not some 


other person or animal as has been contended. As the 
indictment charges that the defendant killed the de- 
ceased by shooting him with a gun, and that he killed 
him “unlawfully and with a premeditated design to 
effect death,” this quoted clause must be construed 
in connection with the sentence as a whole, and so 
construed it means of course that he killed him with 
the intent to kill him, and from a premeditated design. 
Such an indictment certainly charges every element 
of murder in the first degree as defined by the short 
and simple, yet comprehensive and sufficient, defin- 
ition prescribed by our statute, which, by the way, 
means practically the same thing as the common law 
definition of murder, which is, “the unlawful killing 
of a human being with malice aforethought.” See 
Bird v. State, 18 Fla., 493. 

Could the jury or the defendant have been misled 
by this indictment, or mjstaken its meaning? We 
think not. This form of indictment is much less likely 
to mislead or confuse than the archaic, cumbersome 
and uselessly meticulous common law form. Of course 
the old form is legally sufficient, as we have held in 
Daniels v. State, 52 Fla., 18, 41 So., 609, and several 
other cases, but since we have adopted in this State 
a simple statutory definition of murder in the first 
degree, it is no longer necessary to use the old com- 
mon law form, with its unnecessarily detailed allega- 
tions, such as that the defendant then and there did 
make an assault with a certain gun then and there in 
his hand, and then and there loaded with gun-powder 
and leaden bullets, and that he did then and there 
shoot off and discharge said gun at and upon the 
deceased, thereby and thus striking the body of said 


deceased with said leaden bullets, thereby inflicting on . 
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and in the body of said deceased one mortal wound, 
from which said wound he did languish, and lan- 
guishing, died, etc. Such needless particularity of aver- 
ments tends not only to confuse the mind but also 
to produce variances in proof, in respect to matters 
which are really immaterial, as pointed out in the 
Reed case, supra. 

When we come down to the sensible use of plain 
everyday language, such as the man on the street, 
(who often becomes the man' on the jury) uses and 
understands, and such as is used in our statute de- 
fining the different degrees of homicide, and simply 
charge in an indictment that, in the county and state 
aforesaid, “A. B. unlawfully and from a premeditated 
design to effect the death of C. D., did kill C. D., by 
shooting him with a gun,” or cutting him with a knife, 
as the case may be, “contrary to the form of the 
statute in such case made and provided and against 
the peace and dignity of the State of Florida,” we 
lose nothing of substance, pith, or dignity, while we 
gain much in directness, lucidity and simplicity of 
statement, without omitting a single element of the 
crime charged. 

Sections 6063 and 6064 Rev. Gen. Stats., now ap- 
pearing as Sections 8368 and 8369 Comp. Gen. Laws 
of 1927, read as follows: 

6063. Every indictment shall be deemed and 
adjudged good which charges the crime substan- 
tially in the language of the statute prohibiting 
the crime or prescribing the punishment if any 
such there be, or if at common law, so plainly 
that the nature of the offense charged may be 
easily understood by the jury. 

6064. No indictment shall be quashed or judg- 
ment arrested or new trial be granted on account 
of any defect in the form of the indictment, or 
of misjoinder of offenses or for any cause, what- 
soever, unless the court shall be of the opinion 
that the indictment is so vague, indistinct and 
indefinite as to mislead the accused and embar- 
rass him in the preparation of his defense or ex- 
pose him after conviction or acquittal to sub- 
stantial danger of a new prosecution for the same 
offense. 

Under these statutes, this indictment is certainly 
sufficient, but it is probably good without them. Its 
brevity and conciseness, as compared with the old 
form, affords no just ground for criticism, so long as 
there is no sacrifice of certainty, that is, so long as 
every essential element of the crime as defined by 
the statute is embraced in the indictment in plain, 
understandable language. No long or involved plead- 
ing is required of the defendant. Why require it of the 
State? The constitution only requires that the “nature 
and cause of the accusation” be stated. “Fundamental 
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reason,” says Bishop, “constitutes the essence of all 
our rules of pleading; so that the only just change pos- 
sible in them consists of the removal of excrescences 
which time and the carelessness of judicial practice 
have suffered to grow thereon.” 1 Bishop Crim. Prac., 
2nd ed., p. 277. 

We are quite satisfied that everybody who read 
this indictment, including the court and jury and the 
defendant himself, knew just exactly what was in- 
tended to be charged as soon as they read it or heard 
it read. No objection was made to it until after the 
verdict. In Michael v. State, 40 Fla., 265, 23 So., 944, 
this court said: 

“In an indictment for murder it is essen- 
tially necessary to set forth particularly the man- 
ner of the death and the means by which it was 
effected, but in stating the facts which consti- 
tute the offense no technical terms are requir- 
ed, and an averment of the manner and means 
by which the deceased came to his death in concise 
and ordinary language and in such a way as to 
enable a person of common understanding to know 
what was intended, is sufficient.” 

This court has frequently held that offenses de- 
fined by statute may be charged in the language of 
the statute, or in language of equivalent import; that 
it is not essential to follow the precise language of the 
statute, if its substance and meaning be charged. 

Under the Alabama statute an indictment in the 
following language: “The grand jury of said county 
charge that before the finding of this indictment A. 
B., unlawfully and with malice aforethought, killed 
W. R., by shooting him with a pistol, against the peace 
and dignity of the State of Alabama,” was held suf- 
ficient. Burton v. State., 141 Ala., 32, 37 So., 435. 

If the reasoning of the contention here made 
against the validity of this indictment be applied to 
the time-honored common law definition of murder, 
which is, that “murder is the unlawful killing of a 
human being with malice aforethought,” the accepted 
definition would have to be held insufficient because 
it does not read: “Murder is the unlawful killing of 
a human being with malice aforethought against the 
human being killed.” Yet this over-particularity of 
statement is not only unnecessary but would lead to 
a certain degree of inaccuracy, as a general defin- 
ition, for it is well settled in this as well as other 
jurisdictions that one who kills one person, while 
attempting and intending with premeditated design 
(or malice aforethought) to kill another person, is 
guilty of murder in the first degree. 

Upon motions in arrest of judgment for alleged 
defects in indictments or informations, the rule, an- 
nounced in many decisions of this court, is that the in- 
dictment should receive a liberal construction, and that 
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even an informal or imperfect allegation of an essen- 
tial fact will be deemed a sufficient averment of that 
fact. Smith v. State, 72 Fla., 449, 73 So., 354. 

For these reasons we think the court below was 
justified in overruling the motion in arrest of judg- 
ment. 

Plaintiff in error was convicted of murder in the 
second degree and given a life sentence. The evidence 
shows that plaintiff in error, together with his broth- 
er, Raymond Pell, were proceeding in the former’s au- 
tomobile to their home in Osteen and met D. E. Walker 
on the street, passing him without salutation from 
either. Arriving at home, the Pell brothers lodged 
the car in the garage, Walker proceeding to a store 
opposite Pell’s home. Eddie Pell went in to his house 
and was eating his midday meal when he was called 
by some one to the rear of the house. He went out, 
unarmed according to the testimony for the defense, 
but with a gun according to a witness for the State, 
and found Walker in his garage, undertaking to make 
a search thereof and engaged in an altercation with 
his brother Raymond. 
testimony that Walker had stated that he had a search 
warrant and had been asked by Raymond to let him 
read it, which request was refused, the refusal being 
accompanied by voluble profanity and a blow in the 
face which knocked Raymond through the side door 
of the garage. This was seen by Eddie Pell, who 
remonstrated, and that Walker, cursing him and 
threatening to kill him, raised his pistol to shoot Ed- 
die, who, undertaking to dodge the bullet from the 
pistol came within reach of an automatic shot gun, 
which was in the garage, with which he shot and 
killed Walker, firing two or three shots in quick suc- 
cession into his body. He then went to the house of a 
nearby deputy sheriff and gave himself up. 

There was evidence to the effect that a pistol such 
as he, an officer, usually carried, with certain cham- 
bers empty, was found near the hand of the deceased, 
lying in blood and sand according to the defendant’s 
witnesses, but lying in clean sand according to testi- 
mony adduced by the State, and that an exploded shell 
of the same kind as those in the pistol was afterward 
found nearby. There was also evidence that some 
months prior to this fatal encounter Walker had en- 
deavored to search plaintiff in error’s car and had 
fired several shots at him and his brother, or the car, 
as they were leaving the scene, one of which struck the 
fender. There was also testimony showing threats by 
Walker against Pell and by Pell against Walker. The 


State introduced considerable evidence as to the phy- 
sical conditions at the scene of the homicide, and the 
position of the wounds on the body of the deceased, 
evidently for the purpose of showing that one of the 
shots entered from the rear, and to rebut the defend- 


It appears from Raymond’s — 


ant’s testimony as to how the killing took place. The 
State also produced testimony that the pistol of the 
deceased had rust in the barrel and no odor of powder 
about it, as tending to show that it had not been re- 
cently fired; that if the pistol had been fired it would 
have cleaned the barrel and left it free of rust. The 
defendant contended that the pistol had been lying in 
blood and sand after the deceased fell, and it was this 
which had given the appearance of rust in the barrel. 
In this connection, there was evidence that the defend- 
ant’s counsel, at the preliminary hearing, had request- 
ed a witness for the State to remove by use of a clean 
handkerchief some of the substance attached to the in- 
side of the barrel so that it could be examined and thus 
determine what it was, but that the request was not 
granted by the presiding magistrate. 

During the course of the final argument in behalf 
of the defendant, his counsel, Mr. Thomas Palmer, 
sought to argue to the jury that inasmuch as the au- 
tomatic pistol filed in evidence in the case had been 
in the custody of the State ever since the preliminary 
hearing, it was the duty of the State to have had the 
contents of the inside of the barrel analyzed, and that 
by reason of the revolver having been in the custody 
of the State the defendants had not had the contents 
analyzed for the benefit of the defendants. To this 
line of argument, the State Attorney objected, which 
objection was sustained by the court, and the court 
directed Mr. Palmer not to proceed with that line of 
argument to the jury. To this ruling, defendants ex- 
cepted, and same is assigned as error. 

Under the circumstances shown by the evidence in 
this case, in making this argument counsel was, in 
our opinion, within the bounds of that considerable 
degree of latitude which is allowed counsel in argu- 
ment. And this, too, without any necessary reflection 
upon the State Attorney. The evidence of the State’s 
witnesses, which he no doubt fully accepted, was to 
the effect that the pistol had been found lying in 
clean sand, and he therefore doubtless was satisfied 
in his own mind that the substance in the barrel was 
necessarily rust, and not blood, and that no micro- 
scopic examination was necessary. If he had had any 
doubt about it, he should, and no doubt would, have 
had the examination and test made. The State Attor- 
ney, as we have said, occupies a semi-judicial position 
and it is his duty to endeavor to get at the real facts 
whether they lead to conviction or acquittal. But on 
the other hand, there was evidence for the defendant 
that the pistol had been lying in blood and sand, and 
counsel for defendant had therefore some ground to 
infer and believe that the substance in the barrel was 
blood that flowed into it after the shooting and that 
the State in whose custody it was, should have had it 
analyzed. The sincerity of counsel’s belief was indi- 
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cated by his request for examination at the prelimi- 
nary trial. The language used by defendant’s counsel 
in his endeavor to present this argument was not un- 
parliamentary and did not indicate that it sprang 
from any animus toward, or desire to cast any reflec- 
tion upon, the State’s counsel. The State having the 
closing argument, might have said in reply that under 
the circumstances it became the duty of the defendant 
to make formal application to the State Attorney or 
to the court for an analysis by some qualified person 
of the substance in question, before making any criti- 
cism of the State’s counsel for failure to have it done; 
that the State’s testimony showed such an examina- 
tion to be unnecessary in the opinion of counsel for 
the State, and hence no duty to have it done existed. 
Thus the court might without error have permitted 
this argument, leaving it to counsel for the State to 
reply to the same in their closing argument. Yet we 
are not convinced that the court erred in not permit- 
ting it. A considerable degree of discretion is vested 
in our nisi prius judges in this matter of the argu- 
ments of counsel, and it is a discretion which is rarely 
abused; and, when it is, it is usually on the side of 
leniency and liberality as to the scope thereof, rather 
than that of too great a strictness. Counsel should 
usually be permitted to argue all reasonable inferences 
which may be drawn from the evidence, or any part 
thereof, but the due administration of justice requires 
that our trial judges should exercise with firmness 
their power and duty to keep the scope and character 
of argument within proper bounds, and their efforts 
to do so are to be commended rather than criticised. 
See Henderson v. State, 113 So., 689, 94 Fla., 318; 
Johnson v. State, 102 So., 549, 88 Fla., 461. It is 
sometimes a very delicate and difficult duty to per- 
form. Objections to such arguments, like the one 
here in question, which might be said to fall within 
“the twilight zone,” must be ruled upon promptly, and 
a mistake is inevitable now and then, but unless the 
ruling of the trial judge is clearly erroneous and pre- 
judicial, reversal should not be predicated thereon. 
As shown by the evidence, the search warant was 
not made out and isued in duplicate, as required by 
the statute, section 11 of Chapter 9321, Acts of 1923, 
now appearing as Section 8513 Comp. Gen. Laws. 
Only one copy was made and issued. The statute re- 
quires that ‘All search warrants issued shall be in 
duplicate, and said duplicate shall be delivered to the 
officer with the original warrant, and when the offi- 
cer serves the warrant he shall deliver a copy to the 
person named in the warrant, or in his absence, to 
some person in charge of, or living on the premises,” 
etc. The warrant must conform strictly to the re- 
quirements of the statute under which it is issued, 
otherwise it is void. 35 Cyc., 1267; Gildrie v. State, 


113 So., 704. 94 Fla., 184. And evidence obtained by 
a search under a warrant which fails to comply with 
the provisions of the statute is not admissible in evi- 
dence. Gildrie v. State, supra; Agnello v. U. 8., 269 
U. S., 20, 70 Law ed., 145. ‘When searches and seiz- 
ures are made pursuant to the command of a search 
warrant, both the search warrant and the prerequisite 
oath or affirmation must conform strictly to the con- 
stitutional and statutory provisions authorizing their 
issue. This is true, because there is no process known 
to the law the execution of which is more distressing 
to the citizen or that actuates such intense feeling of 
resentment on account of its humiliating and degrad- 
ing consequences.” Jackson v. State, 87 Fla., 262, 99 
So., 548. 

When the search warrant which was found in the 
pocket of the deceased was offered in evidence by the 
State while making out its case in chief, the court 
sustained the defendant’s objection to its admission. 
But the defendant’s testimony showed that the de- 
ceased had said he had a search warrant, and later, in 
the course of the State’s testimony in rebuttal, the 
State Attorney again offered in evidence the search 
warrant, “which,” he stated, “accounts for the mission 
upon which the dead man was at the time of the shoot- 
ing.” The defendant again objected upon the ground 
that it had been proven that the warrant had not been 
issued as required by the statute; also upon the ground 
“that the offer is unlimited, and if offered at all at 
this stage of the trial, the purpose for which it is of- 
fered must be set forth.” The objection was over- 
ruled, and the warrant admitted without comment by 
the court, and read in evidence. Nor was anything 
said about it by the court in instructing the jury. We 
think that in this action the court was in error. If 
the illegal search warrant was admissible at all, and 
we are inclined to think that it was, when admitting 
it the court should have instructed the jury to the ef- 
fect that it was admitted in evidence only for what- 
ever light it might shed upon the mission or purpose 
of the deceased in going upon the defendant’s prem- 
ises, but not for the purpose of showing any legal jus- 
tification for such action, or for any attempted search 
of the premises, on the part of the deceased. The 
brief statement made by the State Attorney when of- 
fering the search warrant the second time was not 
sufficient to dispense with explicit instructions by the 
court to the jury, confining their consideration of it 
strictly to the purpose for which it was admitted. 
Without such instructions the jury might well have 
concluded that the court considered the search war- 
rant legal and admissible generally, and sufficient to 
justify the deceased in his attempted search of the 
defendant’s garage. 

Testimony of several witnesses in behalf of the 
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State on rebuttal was admitted to the effect that the 
deceased was not in the habit of using profane lan- 
guage. Some of this testimony was admitted without 
objection by the defendants, but some of it was ob- 
jected to. Aside from the abstract question as to the 
- admissibility vel non of such evidence (Wigmore 
Evid., 2nd ed., Sections 92-99, 375 et seq.), the defend- 
ants were not in a position to object, as they had let 
down the bars by eliciting testimony from witness 
Brooks (page 513 of transcript) that the deceased had 
been in the habit of using profanity. 

The charge of the court on the subject of self de- 
fense, closed with these words: “and therefore the de- 
fendant, Eddie Pell, could not justify his acts as being 
in self defense, unless he used all reasonable means 
within his powers, consistent with his own safety, to 
avoid the danger and divert (avert) the necessity of 
killing the deceased, and you are to determine from 
the evidence before you whether he used such reason- 
able means.” 

This charge was excepted to and assigned as er- 
ror. It nowhere contained any qualification with ref- 
erence to the defendant’s duty to retreat. The charge 
was correct as far as it went, (Doke v. State, 71 Fla., 
633, 71 So., 915) but, under the evidence in the case, 
showing that the difficulty occurred on the defend- 
ant’s own premises, upon which the deceased had en- 
tered for a purpose not authorized by law, the charge 
on this subject should have also covered the proposi- 
tion that, if a person is not the aggressor in a diffi- 
culty, and is violently assaulted on his own premises, 
he is not obliged to retreat in order to avoid the diffi- 
culty, but may stand his ground and use such force 
as may appear to him as a cautious and prudent man 
to be necessary to save his life or to save himself from 
grievous bodily harm. 

This court, in Danford v. State, 53 Fla., 4, 43 So., 
593, said: 

“It cannot be denied that it is the duty of a 
party to avoid a difficulty which he has reason 
to believe is imminent, if he may do so without 
apparently exposing himself to death or great 
bodily harm (Stafford v. State, 50 Fla., 134, 39 
South. Rep. 106; Snelling v. State, 49 Fla., 34, 
37 South. Rep. 917; Peaden v. State, 46 Fla., 124, 
text 135, 35 South. Rep. 204), and that whatever 
qualification this principle may in application 
have will depend upon the circumstances of each 
particular case. Allen v. United States 164 U. S. 
492, text 498, 17 Sup. Ct. Rep. 154; Wharton on 
Homicide (2nd. ed.) Sec. 485. For instance, a 
man violently assaulted in his own house or on his 
premises near his house is not obliged to retreat, 
but may stand his ground and use such force as 
may appear to him as a cautious and prudent 


man to be necessary to save his life or to save 
himself from great bodily harm. Allen v. United 
States, swpra.. A person whose life has been 
threatened is not obliged to quit his business to 
avoid a difficulty. Ballard v. State, 31 Fla., 266, 
12 South. Rep. 865. But he cannot lie in wait for 
his adversary. Smith v. State, 25 Fla., 517, 6 
South. Rep. 482. In cases where a combat is 
mutually sought, the duty of retreating seems to 
apply to both parties, for both being in the wrong 
neither can right himself without retreating. I 
Bishop’s New Cr. Law. Secs. 869, 870.” 

See also Graham v. State, (Ohio) 18 A. L. R., 
1272; Beard v. U. S., 158 U. S. 550, 39 Law ed., 1087. 

The right to stand one’s ground without retreating 
when violently assaulted in his own home or on his 
own premises, in a difficulty which he did not pro- 
voke, should form an element of the instructions on 
the law of self defense in cases where there is evidence 
tending to show such state of facts. People v. Hecker, 
(Cal.) 30 L. R. A., 403, 409. 

The first and second requested charges for the de- 
fendant dealt somewhat with this question of the de- 
fendant’s being upon his own premises, in connection 
also with the subject of threats by the deceased, and 
apparent necessity to take life in self defense, but as 
they omitted the element of freedom from fault in 
bringing on the difficulty, or of the defendant not be- 
ing the aggressor, there was no error in their refusal. 
The other requested charges were covered by the 
court’s general charge. 

For the errors pointed out, the judgment must be 
reversed. 

Reversed. 

TERRELL, C.J., and WHITFIELD, ELLIS and 
STRUM, JJ., concur. 

BUFORD, J., concurs in the conclusion. 

Opinion filed April 30, 1929. 

A writ of error to the Circuit Court for Volusia 
County, M. G. Rowe, Judge. 

Thomas Palmer, W. B. Dickenson, E. T. Shurley, 
Paul Lake, Carey D. Landis and Leonardy & Leon- 
ardy, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 

WHITFIELD, J., concurring. 

In Denham v. State, 22 Fla. 664, text 679, it is 
said that “murder in this State is no longer a common 


law offence, but it is a statutory one”, and that to 


“distinguish murder in the first degree as designated 
in the statute, it must be charged in the indictment, 
in the language of the statute, as having been perpe- 
trated ‘from a premeditated design to effect the death 
of the person killed’”. See Chapter 1637, Acts 1868, 
Section 5035, Rev. Gen. Stats. 1920, Section 1, Chap-. 
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ter 8470, Acts 1921, Section 7137, Comp. Gen. Laws 
1927. It had previously been held that “where the 
offence is one created by statute, it must be charged 
in the indictment in the very language of the statute, 
or in the language of equivalent import. An indict- 
ment for an offence prescribed and defined by staute, 
must state all the facts and circumstances which con- 
stitute the offence, or the party indicted is not brought 
within the provisions of such statute”. 17 Fla. 381. 
See also 30 Fla. 229; 34 Fla. 181; 58 Fla. 68. 

There judicial statements should be considered in 
connection with a subsequent statutory enactment, as 
Section 2892 of the Revised Statutes of 1892, that 
“every indictment shall be deemed and adjudged good 
which charges the crime substantially in the language 
of the statute’. Section 3961, Gen. Stats. 1906, Sec- 
tion 6063, Rev. Gen. Stats. 1920, Section 8368, Comp. 
Gen. Laws 1927. 

The statute defines murder in the first degree as 
“the unlawful killing of a human being, when perpe- 
trated from a premeditated design to offset the death 
of the person killed or any human being”. The charge 
is that the defendant “with a premeditated design to 
effect death did kill D. E. Walker, by shooting him 
with a shot gun”. 


Such allegation “charges the crime substantially in 
the language of the statute’, and the language used is 
of equivalent import to the statutory definition of the 
crime of murder in the first degree. The indictment 
informs the accused of the nature and cause of the 
accusation against him, see Sec. 11, Declaration of 
Rights, and is not vague or indefinite so as to mislead 
the accused or to expose him to the danger of a new 
prosecution for the same offence. See 58 Fla. 54; 74 
Fla. 200; 52 Fla. 110; 58 Fla. 74; 51 Fla. 44; 51 Fla. 
82. 


The decision in the Simmons case, 32 Fla. 387, 13 
So. 896, was disapproved in 52 Fla. 18, 24. The form 
of indictment used in this case was approved in 94 
Fla. 32, 45, 113 So. Rep. 630, 635, and is equivalent to 
a charge that the defendant unlawfully and with a 
premeditated design to effect the death of the deceased 
or of a human being, did kill the deceased by shoot- 
ing him with a shot gun. This is legally sufficient to 
afford due process of law as charging murder if the 
first degree as defined by the statute, in language 
adequate to inform the accused of the nature and 
cause of the accusation against him; and it being 
clear that no harm-could have reasonably resulted to 
the accused from the omission of the words “of the 
person killed’, or of the words “of a human being”. 
the indictment should not be held to be fatally defec- 
tive on a motion in arrest, particularly in view of Sec- 
tions 6063, 6064 and 2812, Rev. Gen. Stats. 1920, Sec- 
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tions 8368, 8369, 4499, Comp. Gen. Laws 1927; 58 
Fla. 74. 

TERRELL, C.J. and ELLIS and STRUM, Ju., 
concur. 


EDDIE GAINES, 
Plaintiff in Error, 
v. MARION COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
ELLIS, J. 

Eddie Gaines owned a restaurant in Ocala. It is a 
place where Winslett, a vendor of peaches from Geor- 
gia, went one afternoon in November, 1927, to buy a 
drink of “home brew”. From a verbal wine list of 
“corn, rye, shine, ginn” and home brew he selected a 
bottle of the latter. After drinking it he displayed a 
large roll of paper money, selected a dollar bill, paid 
for his drink and received the change. He was there- 
upon accosted by one of the men in the place to play 
pool at a place further down the street. Accepting 
the invitation, the men proceeded to the pool room, 
where others soon assembled and Winslett was invited 
to play other games for stakes ranging from a dollar 
to fifty dollars per game. Some of these invitations 
he refused and the party returned to Gaines’ place 
to purchase a bottle of “beer” for one of the men. Ar- 
riving there Winslett proceeded to order a supper for 
a boy whom he had in his employment. The meal in 
due course being finished, Winslett proceeded to leave 
the place when he was again importuned by a man 
named McRae to play pool, declining the invitation he 
was solicited to “match” McRae for a “bottle of beer’. 
It is not clear whether Winslett complied with that re- 
quest but as he was going toward the door McRae 
sought to detain him by laying hands rather violently 
upon him, and Gaines interposed himself between 
Winslett and the door and shot Winslett in the stom- 


_ach and as the latter fell to the floor shot him again 


in the breast. Winslett then drew his pistol and fired 
twice. His assailants ran and as Winslett escaped 
from the building to the street another habitue of the 
place, named Patrick, shot at Winslett four times. 


There was some little controversy between counsel 
and the court as to whether Gaines’ place should be 
called a “joint” or a “solon” but that was merely one 
of the immaterialities which frequently occurred dur- 
ing the trial. 


This remarkable story was told by Winslett as a 
State’s witness in the prosecution of Gaines, the plain- 
tiff in error, who was indicted, tried and convicted of 
the crime of assault with intent to commit a felony. 
The felony which the indictment alleged Gaines at- 
tempted to commit was murder. The jury defined the 
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felony as murder in the second degree. Gaines seeks 
a reversal on writ of error. 

The only error assigned rests upon the order of the 
court overruling a motion for a new trial. There were 
thirteen grounds. The brief for plaintiff in error is 
confined to the third, fourth, fifth, sixth, tenth, 
twelfth and thirteenth grounds of the motion. The 
remaining grounds are not argued. They are express- 
ly abandoned. 

When an assignment of error rests upon an order 
denying a motion for a new trial which contains sev- 
eral grounds only such grounds of the motion as are 
argued in the brief will be considered. McNish v. 
State, 47 Fla. 69, 36 South. Rep. 176; Colson v. State, 
51 Fla. 19, 40 South. Rep. 183; McCall v. State, 55 
Fla. 108, 46 South. Rep. 321; Thomas v. State, 73 Fla. 
115, 74 South. Rep. 1. 

The third, fourth and fifth grounds of the motion 
are argued together. They attack the sufficiency of 
the evidence to support the verdict. There is no merit 
in this contention. While there was some conflict in 
the evidence as to which one of the men, Gaines or 
Winslett, fired the first shot, there could be little or 
no difference of opinion amongst the jury as men of 
a reasonable degree of intelligence that the excessive 
manifestations of hospitality as exhibited by Gaines, 
Patrick and McRae toward Winslett immediately 
after the latter displayed his large roll of money were 
not due to his fascinating personality, but rather to a 
spirit of cupidity against which the Tenth Command- 
ment had not effectively admonished them. 

The court declined, upon defendant’s action, to in- 
struct the jury to view the premises on which the 
crime was committed, The matter is one which is ad- 
dressed to the discretion of the trial court. Crawford 
v. State, 70 Fla. 323, 70 South. Rep. 374; Haynes v. 
State, 71 Fla. 585, 72 South. Rep. 180. There was no 
error in that ruling. 

The tenth ground is that the court erred in refus- 
ing to “strike the testimony of State’s witness E. G. 
Grimes concerning the character and reputation for 
truth and veracity, respectively, of the defense wit- 
nesses Jack Patrick, Bob Shipman, Mildred Hawk and 
Eddie Gaines severally”. 

Grimes was a policeman of the city of Ocala and 
testified as to the reputation of the witnesses named 
in that community for truth and veracity. He seemed 
not to have a very clear idea of the meaning of the 
term “reputation” and when asked to define it was 
very much at a loss both of ideas and words. As the 
cross examination progressed, however, it became ap- 
parent that his knowledge of the reputation of those 
people for truth and veracity was acquired in the con- 
ventional manner. He was a policeman, possessed of 
the usual degree of inquisitiveness, and learned by 


contact with many people in a desultory way much 
about the habits, character and reputation of many 
persons including the above named witnesses. The 
reputation of Mildred Hawk, the girl who “worked” 
in the Gaines Cafe, seemed to interest counsel and 
witness to some extent but the examination of the wit- 
ness, which was very irregular, produced no ground 
for striking his testimony nor was any such motion 
made. At times objections were sustained, at other 
times overruled, and occasionally answers stricken and 
questions excluded but certainly no ground existed for 
striking his entire testimony. 

An objection to evidence should be definitely made 
and if overruled an exception reserved and then an 
argument addressed to it in this court if it is intended 
to pursue the objection this far. An objection to evi- 
dence as a whole, part of which is admissible, is 
properly overruled. See Anthony v. State, 44 Fla. 1, 
32 South. Rep. 818; Kirkland v. State, 70 Fla. 584, 70 
South. Rep. 592; Flores v. State, 72 Fla. 302, 73 South. 
Rep. 234. ; 

There is no error shown by this assignment. 

The twelfth and thirteenth grounds of the motion 
are based upon words alleged to have been used by 
the State Attorney in his argument to the jury refer- 
ring to Gaines, the defendant. The words, which are 
set out in the motion were: ‘Nobody but Gaines is 
the man who ran out on the street after Winslett and 
yelled ‘kill him Jack’” and “Everybody in Marion 
County knows the bad reputation of Gaines and these 
other witnesses about which officer Grimes has testi- 
fied’. 

Those words, if indeed the State Attorney has been 
correctly quoted, were not objectionable. There was 
ample evidence to afford that much play for the 
imagination. See Webb v. State, 61 Fla. 82, 54 South. 
Rep. 360. 

The court will not scrutinize with nicety the log- 
ical force of counsel’s arguments. See Wilson v. State, 
47 Fla. 118, 36 South. Rep. 580. 

In any event to make alleged improper remarks, of 
counsel the basis of error the court should be request- 
ed at the time to interfere and if it refuses such re- 
fusal must be preserved by an exception duly taken. 
See Willingham v. State, 21 Fla. 761; McRae and 
Clinton v. State, 35 Fla. (833, text) 737, 18 South. 
Rep. 182. 

The bill of exceptions contains no statement that 
such words were used, nor that any objection was 
raised by counsel during the argument. The point 
therefore is not presented. Recitals in a motion are 
not evidence of the facts related therein as ground for 
the motion. See Davis v. State, 35 Fla. 614, 17 South. 
Rep. 565; Oliver v. State, 54 Fla. 93, 44 South. Rep. 
712; Haynes v. State, 71 Fla. 585, 72 South. Rep. 180. 
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No error appears by the record to have been made 
so the judgment is affirmed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J., and STRUM and BUFORD, 
JJ., occur in the opinion and judgment. 

Opinion filed May 27, 1929. 

A writ of error to the Circuit Court for Marion 
County, W. S. Bullock, Judge. 

James J. Caruso, Wallace E. Sturgis, H. H. Mc- 
Donald and Zach H. Douglas, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


A. A. GEITGEY, 
Plaintiff in Error, 
Vv. BAKER COUNTY. 
MAUDE TRAWEEK, by CURTIS 
TRAWEEK, her next friend and 
husband, and HENRIETTA BARRS, 
by AMANDER W. BARRS, her next 
friend and husband, 
Defendants in Error. 
ELLIS, J. 

Maude Traweek and Henrietta Barrs were married 
women on the Ist day of September, 1925, and agreed 
to purchase from A. A. Geitgey a certain tract of 
land in Baker County for the sum of thirty-six thou- 
sand seven hundred and fifty dollars, one thousand 
dollars of which was to be paid cash and two thou- 
sand dollars on October 1, 1925; a like sum on No- 
vember 1, 1925; one thousand seven hundred and 
fifty dollars on December 1, 1925; and five thousand 
dollars on January 1, 1926. Upon the making of these 
payments Geitgey and his wife were to execute and 
deliver to the two women purchasers a deed of con- 
veyance to the land. The remainder of the purchase 
price, twenty-five thousand dollars was to be paid in 
three installments and secured by a mortgage on the 
land. 

The purchasers obtained a written agreement un- 
der seal from Geitgey and his wife executed in the 
presence of two witnesses and the execution thereof 
duly acknowledged before a notary public in accord- 
ance with the requirements of the statute in such 
cases provided. 

. The purchasers made the two first payments 
amounting to three thousand dollars and on the 20th 
day of May, 1926, brought their action against Geit- 
gey for eight thousand dollars damages. The plain- 
tiffs sued by their next friends and husbands. The 
declaration contained three common counts, one for 
money lent, one for money paid by plaintiffs to de- 
fendant at his request, and one for money received by 
the defendant for use of the plaintiffs. The defend- 
ant pleaded the general issue. 


There was a stipulation between the parties where- 
by it was agreed that the facts were as stated above 
and the cause should be submitted to the judge of the 
court for final determination without the intervention 
of a jury. The court gave judgment for the plaintiffs 
in the sum of three thousand three hundred and 
twenty-three dollars and seventy-seven cents, which 
included interest on the three thousand dollars paid 
on the contract. 

The cause was instituted and the judgment ren- 
dered upon the theory that as the purchasers of the 
property were married women when they agreed io 
buy the land their agreement was void and no action 
at law would lie on it for damages for a breach of it 
by either party; that the contract was an executory 
one for the purchase of land by married women, it 
rested on mutual promises and as it could not be en- 
forced by Geitgey against the purchasers it lacked 
mutuality and money paid on it may be recovered in 
an action for money had and received. 

The fallacy of the argument lies in the fact that 
the contract is not a bilateral agreement. It is a valid, 
binding and enforceable promise on the part of Geit- 
gey and his wife to convey certain lands to the pur- 
chasers upon the happening of certain things to be 
done by them, which they had the option to do or not 
do as they might choose. The money they paid was 
theirs to do with as they pleased. They desired to 
purchase land and paid their money upon the purchase 
price and took a valid promise in writing from the 
vendor to convey the land to them when the remainder 
of the purchase price should be paid. No question of 
the vendor’s right to enforce the married women to 
pay the remainder of the purchase price enters the 
case. They may pay it or not as they deem advisable. 


The right of married women to acquire property 
in this State is as complete as that of their husbands. 


See Sec. 5866 Comp. Gen. Laws 1927; Article XI 
Const. of Fla. 


The money they paid on the purchase price of the 
property was theirs to be invested as they desired. 
They invested it in a written promise to convey the 
lands upon the completion of the payment of the price 
of it. There was no fraud in the transaction, no 
showing that the vendor failed or refused to perform 
the contract on his part or was unable or unwilling 
to do so. They cannot, by availing themselves of their 
privilege to decline to pay the remainder, put the ven- 
dor in the wrong and mulct him in damages upon an 
implied agreement to pay them money because they 
have decided to abandon their purpose of making 
complete acquisition of the land. See 13 R. C. L. p. 
1281; Edwards v. Stacey, 113 Tenn. 257, 82 S. W. 
Rep. 470; Pitts v. Elsler, 87 Tex. 347, 28 S. W. Rep. 
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518; Johnson v. Jones, 51 Miss. 860; Gillespie v. Simp- 
son, (Ark.) 18 S. W. Rep. 1050. 

The recent case of Edgar v. Bacon et al., decided at 
the present term of this Court, controls the decision 
however in this case. It was held in that case that a 
married woman who paid money upon the purchase 
of land could not recover it from the vendor upon de- 
clining to go on with the complete acquisition of the 
property. 

The judgment is reversed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed May 27, 1929. 

A writ of error to the Circuit Court for Baker 
County, A. Z. Adkins, Judge. 

Edgar W. Waybright and James Royall, for Plain- 
tiff in Error; 

Baker, Baker & Rutherford and Martin Sack, for 
Defendants in Error. 


G. S. YOUNG, 
Appellant, 
Vv. COLUMBIA COUNTY. 
W. B. DOUGLASS, as 
administrator of the 
estate of GEORGE A. 
DOUGLASS, deceased. 
Appellee. 
ELLIS, J. 

This case is here on appeal from an order over- 
ruling a demurrer to a bill of complaint seeking to 
revive a cause which had abated by the death of the 
complainant. 

In September, 1921, George A. Douglass exhibited 
his bill in chancery seeking a “dissolution, account- 
ing, discovery and relief of the defendant, G. S. 
Young, and in so doing made J. C. Marsh, Leonard 
Marsh, partners doing business as Marsh Brothers, 
Peninsular Naval Stores Company, a corpoartion, 
Baldwin Lewis Company, a corporation, and J. T. 
Johnson, et al defendants”. 

It is alleged that all the defendants appeared and 
answered or “filed pleadings incident to and in con- 
nection with the above styled case”; that the cause 
proceeded to the taking of testimony and the filing of 
the master’s report; that the complainant G. A. Dou- 
glass died on February 15, 1925, leaving the cause 
undisposed of and the equities unsettled; that on the 
26th day of February, 1926, W. B. Douglass was duly 
appointed as administrator of the estate of George A. 
Douglass deceased. The administrator caused to be 
filed the “petition” for a revival in his name of the 
cause mentioned. 

G. S. Young demurred to the bill upon several 


grounds which were in substance; first, that it did 
not appear that the deceased did not in the original 
bill seek an interest in real estate; second, that if the 
deceased in the original bill sought an interest in real 
estate the cause could be revived in the name of the 
administrator only by the latter showing that he had 
taken possession of the real estate of the deceased; 
third, that the bill fails to make any such showing, 
and fourth, that it fails to show that the subject of 
this suit sought to be revived survives to the per- 
sonal representatives of the deceased. 

The demurrer was overruled and G. S. Young 
answered averring that the original bill sought the 
dissolution of a copartnership alleged to exist between 
Young and J. T. Johnson and that Douglass had ac- 
quired and succeeded to the latter’s interest in the co- 
partnership and that the bill had reference to real 
property alleged to be owned by the copartnership 
and in addition thereto sought to “enforce the en- 
dorsement of this defendant (Young) upon a _ note 
made by the said Geoarge A. Douglass payable to the 
said J. T. Johnson and endorsed by this defendant”. 
It is contended that if any such right existed it was a 
personal right and did not survive to the adminis- 
trator of George A. Douglass. 

The cause was submitted to the chancellor on a 
motion made by the complainant for an order of re- 
vival. The motion was granted and the cause was re- 
vived in the name of “W. B. Douglass, as Adminis- 
trator of the Estate of George A. Douglass, deceased. 
complainant, vs. G. S. Young, defendant”. 

An appeal was taken from both orders. 

George A. Douglass was the sole complainant and 
the cause abated on his death. Lukens Gulf Cypress 
Co. v. Cochran, 65 Fla. 305, 61 South. Rep. 630. If 
his interest wholly ceased by his death or wholly sur- 
vives to one of the other parties, no revivor will be 
necessary. Worley v. Dade County Bank, 52 Fla. 666, 
42 South. Rep. 527. 

There is no statute in this State, if indeed one was 
necessary or proper, regulating the revival of a suit 
in equity on the death of the sole complainant. Rule 
37 of Rules of Circuit Court in suits in equity pro- 
vides that: “In all cases where the plaintiffs have 
died, their legal representatives may, upon motion at 
any time and upon filing a duly authenticated copy of 
the letters testamentary or of administration and no- 
tice thereof to the defendant, be made parties, and the 
cause shall proceed as though the complainant had 
not died, or the defendant may obtain an order reviv- 
ing the cause by motion and notice thereof to the legal 
representatives of the plaintiff, and filing a certi- 
fied copy of the letters testamentary or of adminis- 
tration as aforesaid, and the cause shall thereupon 
stand for such proceeding or order or decree as may 
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be proper’. 

It is contended that these requirements were not 
complied with, but this contention cannot be sustain- 
ed. The petition was filed by leave of the court first 
obtained and there is nothing appearing of record to 
show that ‘“‘a duly authenticated copy of the letters * * 
of administration and notice thereof to the defend- 
ant” had not been filed. The instructions to the clerk 
direct him to “omit all other papers” from the tran- 
script except those which he was directed to copy. 
The court’s order is presumed to be correct in the ab- 
sence of any affirmative showing of error. 

Whether the cause was one which survived to the 
administrator or to the heirs of the deceased it is 
quite impossible from this record to ascertain. If any 
ground existed in the cause presented for imposing 
a liability upon Young on the promissory note of 
Douglass executed in favor of Johnson we are unable 
to say that the right to enforce that liability would not 
survive to the administrator of Douglass, especially 
as it appears that Douglass was not seeking the dis- 
solution of a partnership between him and Young but 
an accounting from Young of Johnson’s interest in 
a copartnership which had already been dissolved by 
the sale of the latter’s interest which was acquired by 
Douglass. The right to such relief would survive. If 
the assets of a deceased person have been specifically 
diminished by the cause of action it survives. See 
Davoreen v. Wootton, 1 (1900) I. R. 273. 

As a general rule in equity the death of a party 
abates the suit although the interest which he has in 
the suit or which he represents survives. 1 C. J. 155. 

Section 4211 Comp. Gen. Laws 1927 provides that 
all actions except actions for personal injuries such 
as assault and battery, slander, false imprisonment and 
malicious prosecution shall and may be maintained in 
the name of the representatives of the deceased. That 
section does not have the affect of continuing an in- 
terest represented by the deceased which does not sur- 
vive. That is, where the death of the complainant re- 
moves the whole ground of the suit. See Jones, Var- 
num & Co. v. Townsend, 23 Fla. 355, 2 South. Rep. 
612. 

The original suit appears from the meager de- 
scription of it in this record to be one within the pur- 
view of the statute to which reference is above made. 
The presumption is in favor of the correctness of the 
chancellor’s ruling as there is nothing in the record to 
show affirmatively that it was erroneous. 

The orders are affirmed. 

TERRELL, CJ. and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed May 27, 1929. 

An appeal from the Circuit Court for Columbia 


County, Hal W. Adams, Judge. 
J. B. Hodges, for Appellant; 
Cone & Chapman, for Appellee. 


THE MORTGAGE HOLDING 
CORPORATION, a Corporation, 
O. FALK and ERNEST BERGER, 
Appellants, 
Vv. HILLSBOROUGH COUNTY. 
JOSEPH P. SUMMY and 
MARGARET SUMMY, 
Appellees. 
ON PETITION FOR RE-HEARING 
BUFORD, J. 

In this case petition for re-hearing calls our at- 
tention to the fact that in the opinion it is stated. 
“The stock was delivered to the appellees at that place,” 
meaning at the office of the corporation in Hillsbor- 
ough County; and also that the opinion further states 
that, “There is no evidence in the record that the ap- 
pellant, The Mortgage Holding Corporation, at any 
time offered to deliver any of its capital stock * * * * 
except in Hillsborough County”, and that these two 
statements in the opinion are not in accordance with 
the record. Upon an inspection of the record on pages 
referred to by counsel in petition for re-hearing, we 
find that the contention made is correct. 

The certificates of stock were delivered in Pinellas 
County, but they were so delivered in that County 
after the purchase and sale had been entirely closed 
in Hillsborough County. After the sale had been con- 
summated in Hillsborough County and after the elapse 
of several months, while the certificates were being 
held, prepared in the manner directed by the pur- 
chaser, the purchaser sought to rescind the purchase 
and for the purpose of determining what should be 
done an officer of the corporation went with the pur- 
chaser and the then owner of the certificates of stock, 
to the office of the purchaser’s attorney in Clearwater, 
in Pinellas County, and there the purchaser and the 
officer of the corporation explained in detail the trans- 
actions between the parties, exhibited the evidence of 
the purchase and sale of the stock, and the purchaser’s 
attorney then and there advised the purchaser in ef- 
fect that he had bought and paid for the stock and 
would have to accept the certificates. And, thereupon 
the certificates were delivered to him. These facts do 
not change the status or the rights of the parties and, 
therefore, the petition for re-hearing is denied. 

WHITFIELD, ELLIS and BROWN, JJ., concur. 

Opinion filed May 23, 1929. 

An appeal from the Circuit Court for Hillsbor- 
ough County, L. L. Parks, Judge. 

Whitaker, Hines & Whitaker, Taliaferro & Morris 
and Stuart & Huntley for Appellants; 
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Macfarlane, Pettingill, Macfarlane & Fowler, for 
Appellees. 


FORT MYERS DEVELOPMENT 
CORPORATION, a corporation, 
and IRVING WALKER, 
Appellants, 
Vv. LEE COUNTY. 
J. W. McWILLIAMS COMPANY, 
a corporation, 
Appellee. 
WEST, Circuit Judge. 

This is a suit to foreclose a mortgage on 23,000 
acres of land in Lee County. The bill of complaint is 
in the usual form. The indebtedness, payment of 
which is secured by the mortgage, is evidenced by 
promissory notes of defendant, Fort Myers Develop- 
ment Company, payable to complainant, J. W. Mc- 
Williams Company. The notes are in payment of a 
balance due on the purchase price of the land describ- 
ed in the mortgage. 

The parties are given in this opinion the same 
designation as they bore in the court below. 

By answer defendant averred deception and fraud 
in the transaction by complainant and Irving Walker, 
who negotiated the sale and who, upon its organiza- 
tion, became a stockholder and president of defend- 
ant corporation. 

There was an order sustaining a motion to strike 
all that portion of the answer whereby defendant 
seeks affirmative relief. Thereupon leave was grant- 
ed defendant to file an amended answer and counter- 
claim. The amended answer contains substantially 
the same averments. The difference between them is 
not sufficient in substance to be material in consid- 
ering the question presented on this appeal. The an- 
swers in form aver the deception and fraud of the 
complainant and Walker as a defense to foreclosure. 
And each of them re-avers the same matter as a coun- 
ter-claim and prays for affirmative relief in the na- 
ture of rescission of the contract, recovery by defend- 
ant of moneys paid by it to complainant under the con- 
tract, and cancellation of shares of stock issued by de- 
fendant to Walker. ° 

Upon motion of complainant paragraph 17 of the 
amended answer, by which it re-avers all of the mat- 
ters set forth in paragraph 5 to 16 inclusive of the 
answer as its counter-claim and cross-action against 
the complainant and Walker, and the prayer of the 
answer for affirmative relief, were stricken. The 
motions to strike are general. Neither of them desig- 
nates specifically the portions of the answer sought to 
be eliminated. It would be difficult to segregate and 
strip from the answer “that portion” which “seeks 
affirmative relief,” as stated in the motion to strike, 


from the original answer, or “all portions” whereby 
“affirmative relief is sought” and “‘counter-claim as- 
serted,” as stated in the motion to strike, from the 
amended answer. 

This appeal is from the orders striking portions of 
the original and amended answers. The orders are 
assigned as errors. 

The complainant seems to admit that the matters 
set forth in the answer may be properly pleaded as a 
defense to the suit, but to deny their sufficiency as a 
basis for counter-claim and affirmative relief. And 
while the averments with respect to the counter-claim 
and affirmative relief are identical with the aver- 
ments as interposed as a defense to the suit, as to 
the former, as we understand the record, they are 
stricken, while as to the latter they remain in as an 
answer to the bill as fully and to the same effect as 
if the orders appealed from had not been made. 

The question presented by the appeal, as stated in 
the brief on behalf of defendant, appellant here, is: 
May a vendor with impunity arm his vendee with a 
contract, reciting a false consideration, for the pur- 
pose of enabling him to defraud his principal and as- 
sociates of a secret profit, and thereafter actively aid 
and abet such vendee in securing such secret profit 
from a corporation of which vendee is promoter and 
president? 

In the brief on behalf of the appellee it is said the 
principal question to be determined is: Whether or 
not, in the absence of any averment of injury to itself 
under the contract complained of in the answer, de- 
fendant is entitled to rescind the entire contract and 
recover from complainant the portion of the purchase 
price which had been paid by it upon the property. 

The difference between them, as we understand, is 
the defendant places the emphasis on the alleged fraud, 
while the complainant assumes that the answer con- 
tains no averment of injury. 

The following statement contains the substance of 
paragraphs 5 to 16 of the amended answer, which as 
a counter-claim were stricken. 

The mortgage and the notes described in the bill of 
complaint were executed and delivered by defendant 
to complainant, pursuant to a contract entered into 
between complainant and Walker, dated June 12, 1925. 
Prior to that time Walker was negotiating with com- 
plainant for the purchase of the land described in the 
mortgage, and complainant was then advised that 
Walker contemplated the promotion and organization 
of a corporation for the purchase of the land at a 
secret profit to himself, and in order to induce others 


. to join with him in such corporation, it would be neces- 


sary that Walker represent to such persons, and in- 
duce them to believe, that they would acquire an in- 
terest in the land, through such corporation, on the © 
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same terms and at the same price as Walker. 

That complainant and Walker, conspiring and con- 

triving to deceive and defraud such corporation as 

Jalker might promote for the purchase of the land, 
entered into an arrangement by which complainant 
and Walker should execute a contract, whereby com- 
plainant would purport to sell to Walker the land de- 
scribed for a greater consideration than was actually 
to be paid therefor, the difference, amounting to ap- 
proximately $15 per acre, to be paid Walker as a 
secret profit in the transaction. That to enable Wal- 
ker to defraud and deceive any corporation that he 
might promote in connection with such contract, and 
conspiring with him to that end, complainant, on June 
12, 1925, entered into a written agreement with Wal- 
ker, whereby he purported to buy and complainant 
purported to sell to him the lands described at the 
price of $90 per acre, the total purchase price amount- 
ing to $2,128,704.30, payable $25,000 when the con- 
tract was executed, $25,000 in ten days, $374,132.06 
on or before sixty days after the date of the contract, 
a like sum four months after date, and the remainder 
in four annual installments; all of which, except those 
payable ten days after date and sixty days after date, 
to be evidenced by promissory notes, and secured by 
a purchase money mortgage. 

That the total purchase price recited and the in- 
stallments payable sixty days after date and four 
months after date were not intended by complainant 
and Walker to be paid in full, but were set forth in 
the contract by complainant and Walker to deceive 
any corporation that Walker might promote for the 
purchase of the land and to induce the corporation to 
believe that such total amount and such installments 
were actually agreed to be paid by Walker to com- 
plainant. That at the time of the execution of the 
contract it was secretly agreed by Walker and com- 
plainant that the purchase price for the land to com- 
plainant should be the principal sum only, of $1,773,- 
920.25, payable $25,000 cash on the execution of the 
contract, $25,000 in ten days, $199,999.99 sixty days 
after date, $193,480.07 four months after date, and 
the balance in four annual installments. 

That further conspiring with Walker to defraud 
the corporation, and to enable Walker to escape in 
perpetrating the fraud, complainant, at the time of the 
execution of the contract of June 12, 1925, delivered 
to Walker another written agreement, that in con- 
sideration of Walker’s “handling” said land, com- 
plainant would accept Walker’s check for $174,132.06 
to apply to the note of Walker, or his assigns, under 
said contract of June 12, 1925, payable sixty days 
after date, and that upon the payment of the balance 
of the note complainant would return to Walker his 
check, and that complainant would accept from Walk- 


er a check for $180,651.99 to apply on the note of 
Walker, or his assigns, under the contract due four 
months after date, and upon payment of the balance 
due on the note, complainant would return this check 
to Walker. 

That having obtained the contract of June 12, 
1925, and the additional agreement providing for the 
return of the two checks to him, Walker, pursuant to 
the scheme and conspiracy between complainant and 
himself, entered into negotiations with persons with 
whom he had previously established business and so- 
cial relations, and whose confidence he had, and who 
became stockholders of defendant for the purpose of 
associating themselves in the venture and assist in 
financing it. That concealing his additional agree- 
ment with complainant, Walker exhibited to such per- 
sons the contract of June 12, 1925, and falsely repre- 
sented to them that it showed the true purchase price 
of the land. That he proposed putting $350,000 in the 
proposition. That he would require $350,000 addi- 
tional financing, and if such persons desired, they 
could come in on terms of equality with him. That 
said persons ignorant of the secret agreement between 
complainant and Walker, and relying on his repre- 
sentations, agreed to assist Walker in financing the 
venture, and to that end caused the defendant cor- 
poration to be organized July 15, 1925. That from its 
organization Walker was the president, remaining so 
until a few weeks before the answer of defendant was 
filed. He was also a director, but not the sole stock- 
holder. That the organization of the corporation and 
the purchase of its stock, was all done by promoters 
and organizers, other than Walker, in reliance by them 
upon his assurance that the purchase price and terms 
of payment for the land were set forth in the contract 
of June 12, 1925, and without any knowledge of any 
other contract between complainant and Walker in 
connection with the purchase of the land, and did not 
know of the additional contract until not exceeding 
thirty days before the institution of this suit. 

That defendant, not having funds with which to 
pay the installment required under the contract of 
June 12, 1925, to be paid sixty days after date, Wal- 
ker represented that he had paid the note due ten days 
after date and would advance for the defendant on 
account of said installment $174,000 in consideration 
of defendant’s issuing to him shares of preferred 
stock of defendant of per value equal to moneys paid 
and thereafter to be advanced by-him, together with 
certain shares of common stock of defendant. There- 
upon defendant procured other of its stockholders and 
prospective stockhlders to agree to advance the re- 
maining sum required for said installment in consid- 
eration for stock of defendant issued to them in like 
proportionate amounts, provided Walker would ad- 
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vance to complainant for defendant on account of said 
installment the amount proposed, namely, $174,000. 

That pursuant to suit agreement defendant .pro- 
cured from its prospective stockholders, other than 
Walker, the sum of ‘approximately $200,000, the bal- 
ance of said installment, and instructed its officers 
to pay said amount to complainant, and to accept from 
complainant a deed of conveyance for the land, and to 
execute in the name of defendant purchase money 
notes and mortgage required by the contract of June 
12, 1925, if and when Walker advanced to complain- 
ant on account of said installment the sum of $174,- 
000. That in order to induce defendant to pay said 
$200,000 and to accept a conveyance of said land and 
to execute said notes and mortgage, the complainant 
and Walker falsely and fraudulently represented to 
the defendant that Walker had paid complainant on. 
account of said installment of the purchase price, 
$174,000. But that instead of paying cash, Walker 
had given complainant his check for this amount, as 
provided for by his secret agreement with complain- 
ant by Walker of $174,000 was by note and, having 
previously given to complainant by Walker having 
been secretly returned to him in pursuance of said 
secret agreement. That the defendant, in reliance 
upon said false and fraudulent representations, paid 
to complainant the balance purporting to be done on 
this installment, with interest, amounting to approxi- 
mately $200,000, and received from complainant its 
deed, dated August 12, 1925, for the land described in 
the bill of complaint, and executed and delivered to 
complainant the notes and mortgage now sought to be 
foreclosed. That thereupon, in consideration of Wal- 
ker’s pretended advance of money, the defendant is- 
sued to him shares of its capital stock in accordance 
with its agreement. 

The allegations with respect to the installment 
note due four months after date, October 12, 1925, 
are in legal effect the same, this payment having been 
handled in substantially the same manner, the differ- 
ence being that this pretended payment to complain- 
ant by Walker of $174,000 was by note and, having 
thereby induced defendant to pay complainant the 
balance, amounting to $200,000, Walker’s note was de- 
stroyed or returned to him. 

That defendant on January 21, 1926, without 
knowledge of the fraudulent conduct and representa- 
tions of complainant, paid to complainant an addi- 
tional amount of $39,955.90 on account of interest on 
the said indebtedness. 

That defendant, as complainant at all times knew, 
was fraudulent and deceitfully induced by complain- 
ant and Walker to accept from Walker the contract 
dated June 12, 1925, between complainant and Walk- 
er, without notice of the fraud and in good faith, re- 


lying upon the representations of Walker and the com- 
plainant that the purchase price of said land was 
truly set forth in the contract, and that Walker would 
pay for approximately $350,000 par value of its pre- 
ferred stock by advancing and paying same for ac- 
count of defendant on the purchase price of the land. 
That although defendant had not theretofore assumed 
or agreed to pay said purchase price, it was, on or 
about August 12, 1925, induced to pay complainant 
$200,000 and to execute the notes and mortgage de- 
scribed in the bill of complaint through the false and 
fraudulent representations of complainant and Wal- 
ker, that’ Walker had paid the complainant for the 
defendant $174,000. That defendant, on or about 
October 15, 1925, was induced to pay complainant 
$207,793.40 upon account of the note maturing on 
that date, in reliance upon the false and fraudulent 
representations of complainant that Walker had paid 
complainant for defendant upon account of said note 
$174,000. 

That defendant in good faith and relying on the 
false and fraudulent representations of complainant 
and Walker, that Walker had, on August 12, 1925, 
paid complainant for defendant the sum of $174,000 
on said contract, and a like sum on October 15, 1925, 
issued to Walker shares of its capital stock as herein- 
before stated, and in ignorance of the fraud of Wal- 
ker and complainant, paid to complainant interest on 
said indebtedness as hereinbefore stated. 

That defendant would not have accepted the trans- 
fer of said contract of June 12, 1925, would not have 
delivered to complainant said notes and mortgage, 
would not have paid complainant said sums of money 
under the contract, and would not have issued its 
shares of capital stock to said Walker, but for the 
fraudulent representations .and fraudulent conceal- 
ment of facts by complainant and Walker. It is averr- 
ed that defendant is entitled to rescind the contract 
and recover from complainant all moneys paid there- 
under. That defendant has tendered to complainant 
a deed for the land to be delivered upon re-payment 
to defendant of all moneys paid complainant. And 
defendant offers to do equity in the premises. 

The legal sufficiency of the answer, by which de- 
fendant’s counter-claim was interposed, was properly 
tested by motion to strike. Rev. Gen. Stat. Sec. 3122; 
Comp. Gen. Laws, Sec. 4908. But if the material facts 
averred by way of counterclaim, if shown by compe- 
tent evidence to be true, would affect the equities of 
the case, the motion to strike should not have been 
granted. Holgate et al v. Jones, Fl. ;, 3 
South. Rep. 714. 

No defense was interposed by Walker. Decree pro 
confesso was, in due course, entered against him. In 
so far as the counter-claim and prayer for affirma- 
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tive relief contained in the answer apply to Walker, 
the stricken portions are not without equity. It is 
confessed by the record and in the briefs of counsel 
that relief against him may be awarded defendant in 
accordance with the prayer. 

The well settled general rule is that promoters of 
a corporation must act in the utmost good faith in 
dealing on behalf of and with the corporation. If 
they undertake to sell property to the corporation, and 
in doing so obtain a secret profit, it is a breach of 
trust and a fraud on the corporation. For such con- 
duct, promoters are liable to the corporation, either 
at law or equity according to the circumstances of the 
case. The corporation may recover damages at law 
for the fraud, or in a proper case may rescind the 
transaction and recover what it has parted with. It 
has been said that the method by which the corpora- 
tion is to be plundered, is of little consequence. It is 
the fact of doing so, by whatever method, that the law 
condemns. 14 C. J. 285; Davis v. Las Ovas Co., 227 
U. 8S. 80, 57 Law Ed. 426. 

The Court is in accord with this rule. In McNabb 
v. Tampa and St. Petersburg Land Co., 78 Fla. 149, 

South. Rep. , it was held, in substance, that 
when there is a breach by a promoter of the trust 
relation existing between him and the inchoate cor- 
poration, a suit may be maintained by the corpora- 
tion in a court of equity to rescind and set aside the 
transaction constituting the breach and recover from 
the promoter secret profits made by him. 

Therefore, as to Walker, the answer should not 
have been stricken. However, we are not disposed to 
rest the decision on that ground, although it might be 
decisive, inasmuch as defendant is entitled to all the 
benefits of its prayer against him. But that course 
would leave undecided the primary question presented 
by arguments and briefs. 

With respect to that question, if the stricken aver- 
ments of the answer of defendant were proved, and 
the motion to strike admits such of them as are ma- 
terial to be true, would defendant be entitled to the 
relief prayed against complainant? 

It is asserted in the briefs that there is no aver- 
ment of any active participation on' the part of com- 
plainant in the alleged fraud practiced by Walker 
upon his company, the defendant, and it is contended 
that even if there were such participation by com- 
plainant, no injury is averred to have resulted or to 
have been suffered by defendant, and therefore, de- 
fendant is not entitled to rescind and recover from 
complainant moneys paid it in part performance of 
the contract. 

The answer contains averments that the consid- 
eration recited in the contract of June 12, 1925, was 
$2,128,704.30, whereas the consideration which com- 


plainant was to receive was $1,773,920.25; that this 
false consideration was to enable Walker to deceive 
any corporation that he might promote for the pur- 
chase of the land and to induce it to believe that the 
recited consideration was the amount required to be 
paid complainant for the land, and that to enable 
Walker to escape detection in the deception, complain- 
ant at the same time made another and secret con- 
tract with him, agreeing to accept his checks in the 
aggregate sum of approximately $350,000 upon in- 
stallment payments on the contract maturing sixty 
days and four months after date, and upon payment 
to complainant of the balance of such installments, to 
return to him his checks; that pursuant to this scheme 
Walker entered into negotiations with persons with 
whom he had established business and social relations 
and whose confidence he enjoyed, exhibited to them 
his contract, reciting the false consideration, repre- 
sented to them that it contained the price required to 
be paid, and induced them, in reliance upon such rep- 
resentation, to assist in financing the venture, where- 
upon the defendant corporation was, on July 15, 1925, 
organized Walker being its president, none of the in- 
corporators at that time knowing of Walker’s secret 
agreement with complainant; that upon maturity of 
the installment due sixty days after date, the com- 
plainant and Walker falsely represented to defendant 
that Walker had paid complainant $174,000 in reduc- 
tion of this installment, and thereby induced defend- 
ant to pay the balance of $200,000, to accept a deed 
for the property, to execute to complainant its notes 
for the balance of the purchase price, and in security 
of the payment of the notes, to execute the mortgage 
sought in this suit to be foreclosed, and to issue to 
Walker preferred stock of defendant for amount paid 
by him; that no such payment was made, the check 
for said amount given to complainant by Walker be- 
ing returned to him in accordance with their secret 
agreement. It contains averments that the payment 
due four months after date was handled in substan- 
tially the same way, Walker in that instance giving 
complainant a note for his pretended payment, which 
was destroyed or returned to him in accordance with 
their secret agreement, after defendant had paid com- 
plainant the balance of the installment, amounting to 
approximately $200,000. 

Do these averments of the answer, if proved, show 
participation by complainant in the fraud practiced 
by Walker on defendant and render it amenable for 
such fraud, even as Walker confessedly is? 

The rule generally respecting liability of aiders 
and abettors of fraudulent promoters of corporations, 
is that if, with knowledge of the fraud, they concur 
with the promoter in carrying out his fraudulent 
scheme, they are liable to the corporation for what it 
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has lost as a result of the fraud. The test is partici- 
pation, not motive or degree of culpability. And lia- 
bility may attach to such participants, although they 
do not share in the profits of the fraud. 1 Fletcher 
Cyc. Corp; 303-4; 14 Cyc. 303; Stoney Creek Woolen 
Co. et al v. Smalley, Mich. , 69 N. W. Rep. 722; 
Lomita Land & Water Co. v. Robinson et al, Cal. 

, 97 Pac. Rep. 10; Fountain Spring Park Co. v. 
Roberts et al, Wis. , 66 N. W. Rep. 399; Amer- 
ican Shipbuilding Co. v. Commonwealth S. S. Co., 197 
Fed. 780, 215 Fed. 296; Lindsay Petroleum Co. v. 
Hurd et al, L. R. 5 Privy Council 221; Yeoman v. 
Lasley, 40 Ohio. St. 190. 

But it is said equity can render no relief unless 
fraud and injury co-exist (Oklahoma River Farms Co. 
v. Young et al, 73 Fla. 159) ; that no injury is averred, 
and therefore defendant is not entitled to the relief 
prayed against complainant, even though there may 
have been fraud in the transaction. It is averred that 
defendant accepted a deed for the property, formally 
obligated itself, by the execution of notes and mort- 
gages, to pay for the land, did pay on account thereof 
something in excess of $440,000, and issued to Walker 
$350,000 of its capital stock for which it received 
nothing, being induced to do so by the deception and 
fraud of complainant and Walker, its promoter and 
president and that it would not have taken title to 
the land, obligated itself to pay the pretended pur- 
chase price, or paid the money to complainant, or is- 
sued the stock to Walker, but for such fraud. It can 
not, we think, be said that there is no basis for proof 
of substantial injury in such averments. Moore et al 
v. Warrior Coal & Land Co., Ala. 59 South. Rep. 
219; Stillwell v. Rankin, Mont. , 174 Pac. Rep. 
186; Faukes v. Knapp, Minn. , 165 N. W. Rep. 
236; Johnson v. Gavitt, Ia. , 86 N. W. Rep. 256; 
Allen v. Bachoff, Conn. , 96 Atl. Rep. 928; 
Kuntz v. Tonnele et al, N. J. , 84 Atl. Rep. 624. 

Furthermore, according to the answer, Walker was 
first the promoter, and after its organization as a 
corporation, president of the defendant. Therefore, in 
all the dealings between him and the defendant re- 
lating to the subject-matter of this controversy, the 
utmost good faith was exacted, and if complainant 
conspired with and corrupted Walker and aided and 
abetted him in a breach of his fiduciary duty to de- 
fendant, and his double dealing, in which complain- 
ant concurred, so operated upon defendant as to in- 
duce it to incur obligations that it would not other- 
wise have assumed, complainant is not in position to 
urge actual fraud or resulting pecuniary injury as 
a prerequisite to defendant’s right to rescind. 2 
Mechum on Agency, Sec. 2137. 

If pecuniary injury were essential to rescision in 
such cases, then a principal might be robbed with im- 


punity of the integrity of his agent, or involved in 
obligations different from what was contemplated, 
or associated in fiduciary relationship with those for 
whom he had been deceived, the only basis of relief 
being pecuniary loss. 

In Glass et al v. Craig et al, 83 Fla. 408, South. 
Rep. , “the parties were trading at arm’s 
length, there was nothing in their relations of a fiduci- 
ary character.” 

Finally, if defendant proves the averments of its 
counter-claim, would it be entitled to the affirmative 
relief prayed against complainant? On the familiar 
principle, that where money has been received in 
violation of a fiduciary duty equity has jurisdiction 
to compel restitution, a corporation may sue in equity 
to rescind and set aside a fraudulent contract with 
its promoters or third persons who were parties to 
the fraud and breach of trust, and to recover what 
it has parted with under such contract, restoring 
what it has received, if the parties can be restored to 
their former position, and such a suit can not be de- 
feated on the ground that there is an adequate rem- 
edy at law, since courts of equity and courts of law 
have concurrent jurisdiction in such cases. McNabb v. 
Tampa & St. Peteresburg Land Co., supra; Hall v. 
Catherine Creek Dev. Co., Ore. , 153 Pac. Rep. 
97; Fred Macey Co. v. Macey, Mich. , 106 
N. W. Rep. 722; Lindsay Petroleum Co. v. Hurd et 
al, supra; Stoney Creek Woolen Co. v. Robinson et 
al, supra. 

The case of Pryor v. Oak Ridge Development Cor- 
poration, Fla. 119 South. Rep. 326, is distin- 
guished from this case. In that case the court rec- 
ognized the rule announced and followed in the Mc- 
Nabb case, supra, but held, no fiduciary relation be- 
tween the parties being shown, the rule did not ap- 
ply. In this case the law of the McNabb case is ap- 
plied and logically extended, in accordance with the 
general rule, to a third person, who is averred to have 
conspired with one of two parties, between whom 
fiduciary relations exist, to the injury of the other. 
Furthermore, in the Pryor v. Oak Ridge Develop- 
ment Corporation case, the status quo could not be 
restored, the vendee having disposed of a part of the 
property. The deflation in prices of land does not 
forbid the application of rescision. The theory of the 
answer is, that but for the fraud averred, in which 
complainant is alleged to have participated, the con- 
tract would not have been made. To deny to defend- 
ant the right to invoke this doctrine, would amount 
to an award to complainant of all the fruits of its 
alleged fraudulent conduct. 

- The conclusion follows that there is error in the 
orders appealed from. If the matters set up as a 


counter claim are proved, affirmative relief in ac- | 
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cordance with the prayer may be awarded defend- 
ant. 

So the orders appealed from are reversed. 

TERRELL, C.J. and WHITFIELD, ELLIS, 
STRUM and BROWN, JJ., concur. 

BUFORD, J., disqualified. 

Opinion filed May 13, 1929. 

An appeal from the Circuit Court for Lee County, 
George W. Whitehurst, Judge. 

E. J. L'Engle and J. W. Shands for Appellants; 

Treadwell & Treadwell and J. B. Campbell, for Ap- 
pellee. 


THE STATE OF FLORIDA, et al, 


Appellants, 
v. VOLUSIA COUNTY. 
FLORIDA INLAND NAVIGATION 
DISTRICT, 
Appellee. 


WHITFIELD, J. 

Proceedings were instituted under the statutes, Sec- 

tions 3296 et seg Revised General Statutes of 1920, 
Sections 5106 et seq Comp. Gen. Laws 1927, Chapter 
10036 Acts of 1925, Sections 5113 et seq Comp. Gen. 
Laws 1927, to validate $1,887,000.00 of bonds pro- 
posed to be issued by the Florida Inland Navigation 
District under Chapter 12026, Acts of 1927. Of the 
total bond issue, $750,000.00 are for the purchase 
price of an inland waterway and canal extending from 
the St. Johns River in Duval County, Florida, south- 
ward through the counties of Duval, St. Johns, Flag- 
ler, Volusia, Brevard, St. Lucie, Martin, Indian River, 
Palm Beach, Broward and Dade, to the waters of Bis- 
cayne Bay in said Dade County, formerly constructed 
and owned by the Florida Coast Line Canal and Trans- 
portation Company, though the purchase price is 
$725,000.00. The remainder of the bond issue, viz: 
$1,137,000.00 is for the estimated price of a right of 
way 200 feet wide along the line of said canal and 
such additional property outside of the said 200 foot 
right of way that may be necessary for the construc- 
tion, maintenance and operation of said canal. 

_ Demurrers raising questions as to the validity of 
Chapter 12026 Acts of 1927, were overruled and the 
issue of $1,887,000.00 of bonds was validated. The 
State and two intervenors appealed. 

Chapter 12026, Acts of 1927, a special law, pro- 
vides that designated counties of the State are “creat- 
ed and incorporated” “into a special tax district to be 
known as the ‘Florida Inland Navigation District’ ”’; 
creates a governing body of eleven members to be 
known “as the ‘Board of Commissioners of Florida 
Inland Navigation District’”, the first members to 
be appointed by the Governor and their successors to 
be elected, who “shall have all powers of a body cor- 
porate, including the power to sue and be sued as a 


corporation”, “to make contracts, to adopt a com- 
mercial seal’’ and to have other stated powers. 

The Board is “authorized and empowered to con- 
tract for the purchase of and to purchase from the 
Florida Coast Line Canal and Transportation Com- 
pany and or from its successor in the title and’ or as- 
signs, all the right, title, interest, property and fran- 
chise of, in and to that certain inland waterway and 
canal extending from the St. Johns River in Duval 
County, Florida, southward through the Counties of 
Duval, St. Johns, Flagler, Volusia, Brevard, St. Lucie, 
Martin, Indian River, Palm Beach, Broward and Dade 
to the waters of Biscayne Bay in said Dade County, 
formerly constructed and owned by the said Florida 
Coast Line Canal and Transportation Company. That 
for the said Canal, waterway, properties and franchise 
the said Commissioners are authorized to pay, as the 
price and consideration therefor, a sum not exceeding 
Eight Hundred Thousand Dollars”’. 

“When the said Commissioners shall have pur- 
chased or contracted to purchase the said canal, 
properties and franchise it shall be the duty of 
the said Board of Commissioners of the Florida 
Inland Navigation District, by proper resolution 
of said Board to issue bonds of the said District 
in an amount sufficient to pay off the amount of 
the said purchase price and interest. Such bonds 
shall be in such denomination, shall run for such 
period of time, not exceeding twenty years, and 
shall bear such rate of interest, not exceeding six 
per cent per annum, as shall be fixed by said 
Board of Commissioners. 

“When the said Board of Commissioners of 
the Florida Inland Navigation District shall have 
purchased or contracted to purchase the said 
canal, properties and franchise mentioned, they 
shall proceed without delay to secure by gift, 
donation, purchase or by condemnation a right of 
way along the line of said canal to the extent that 
the right of way shall be two hundred feet wide 
along the length thereof. Provided, that should 
there be places or sections of said canal, where it 
is found impossible to secure a right of way two 
hundred feet wide, they are authorized to secure 
a right of way of less width. That in order to 
secure the funds with which to pay for the right 
of way so secured, the said Board be and they are 
hereby authorized to issue interest bearing cou- 
pon bonds in the same manner and like tenor as 
the bonds authorized to be issued for the purchase 
of the canal, properties and franchise. That the 
said Board shall also secure by gift, donation, 
purchase or by condemnation any property out- 
side of the said two hundred foot right of way 
that may be necessary for the construction, main- 
tenance and operation of said canal, the price and 
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consideration for which shall be paid in the same 
manner in which the right of way is paid for.” 

“The said Board of Commisisoners shall have 
and are hereby given the right and power of 
eminent domain, and may thereby acquire by 
condemnation proceedings any real property 
necessary for the construction, maintenance and 
operation of the said canal and waterway. Such 
power of condemnation and/or eminent domain 
shall be exercised in the same manner as is now 
provided by the general law of the State of Flor- 
ida for the exercise of eminent domain and/or 
condemnation by Counties, cities and towns of the 
State of Florida. Just compensation shall be 
paid for all property taken under the provisions 
of this Act. The benefits to the abutting proper- 
ty shall be taken into consideration in arriving at 
the damages and compensation to be paid for any 
property taken.” 

“That in order to meet and pay the necessary 
expenses in the survey and expenditures incident 
to securing such additional right of way and 
other necessary expenses of the Board of Com- 
missioners the said Commissioners be and they 
are hereby authorized to borrow a _ sufficient 
amount of money for such purpose not exceeding 
One Hundred Thousand Dollars, and to execute 
their promissory notes for money so borrowed, 
and pay interest thereon not exceeding eight per 
cent. It shall be the duty of the Board of Com- 
missioners to annually assess and levy against 
the taxable property in said District a tax not 
to exceed one-half mill on the dollar for each year 
until canal, property and franchise shall be con- 
veyed to the United States or until all indebted- 
ness of said District, other than the bonded in- 
debtedness shall have been paid. The proceeds 
from such tax to be used by said Commisison for 
all expenses other than the purchase price of the 
present canal, properties and franchise, and the 
purchase price of additional right of way”. 

“The Board of Commissioners of said Florida 
Inland Navigation District is hereby authorized 
and empowered and directed annually to levy 
upon all the real and personal property in said 
District a sufficient tax (not to exceed one mill 
on the dollar for each and every year) to pay the 
interest and provide and maintain a sinking fund 
for the payment of the interest and principal of 
the bonds provided for and authorized by this 
Act”’. 

It is contended that the provisions of Chapter 
12026 relating to the issuing of bonds and the levying 
of taxes to pay for the right of way along the line of 
the canal, authorized to be purchased, are an unlaw- 
{ul delegation of the taxing power to statutory dis- 


trict officers in that no limit is placed upon its in- 
debtedness to be incurred or the bonds to be issued, 
or the tax that may be levied for the purchase price 
of such right of way. A decision of such question in 
this case is not necessary because the statute makes 
the securing of the right of way by gift, donation, 
purchase or by condemnation a pre-requiiste to +h 
issuing of bonds for that purpose, and that require- 
ment has not been complied with; and the statute 
contemplates that bonds for the purchase price of the 
canal shall not be issued until the requirements have 
been met for also issuing bonds for the purchase price 
of the right of way. It is not necessary in this pro- 
ceeding to determine the validity of the provisions of 
Chapter 12026 as to levying taxes for the prelimi- 
nary expenses and for maintaining and operating the 
canal until it is transferred to the United States. 

The provision of the Act that “the benefits to the 
abutting property shall be taken into consideration in 
arriving at the damages and compensation to be paid 
for any property taken” may be disregarded, if it vio- 
lates section 29 Art. XVI of the constitution. If the 
provision for filling vacancies on the Commission be 
invalid the organic provisions on that subject will 
control the matter. The title of Chapter 12026 is not 
defective and misleading and does not violate section 
16 Art. III of the constitution. 

It is clear that the intent of Chapter 12026, is that 
the Board shall secure by gift, donation, purchase or 
by condemnation, a right of way along the line of the 
said canal, after they shall have purchased or con- 
tracted to purchase the said canal, properties and 
franchise, and that to obtain the funds to pay for the 
right of way so secured the Board may issue bonds 
like those issued to pay for the canal; but the right of 
way must be secured by gift, donation, purchase or 
condemnation before bonds can be issued. The au- 
thority to borrow not exceeding $100,000.00 and to levy 
a tax not to exceed one half mill on the dollar against 
the taxable property in the district, was manifestly 
designed to meet, in addition to proper operating ex- 
penses, all expenses of the Board in securing contracts 
to purchase or expenses of condemnation, etc., to 
secure the right of way, the purchase price thereof to 
be paid from the proceeds of bonds to be issued when 
the right of way is secured and the amount of bonds 
required for the purchase price is ascertained in se- 
curing the right of way by contract or other means. 

The Board has obtained a contract for the pur- 
chase of the canal and waterways and all the rights, 
privileges and franchises appertaining thereto in- 
cluding lands, wharves, etc., etc. 

But it does not appear that the required right of 
way along the line of the canal has been secured by 
donation, contract to purchase or otherwise as re- 
quired by the statute, and of course the amount of — 
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bonds to be issued to raise funds for the purchase 
price of the right of way is as yet a mere matter of 
estimate which is not a compliance with the statute, 
even if the statute affords a sufficient limitation upon 
the taxing power conferred. 

The statute does not contemplate the issue of bonds 
until the right of way has been secured by contract to 
purchase or otherwise, thereby determining the total 
amount required for purchase price. 

Since the foregoing opinion was prepared the fol- 
lowing statute has been enacted: 

“AN ACT To Legalize, Ratify, Validate and 
Confirm One Million Eight Hundred Eighty- 
seven Thousand ($1,687,000.00) Dollars of In- 
terest Bearing Coupon Bonds of Florida Inland 
Navigation District, a Special Taxing District 
composed of Duval, St. Johns, Flagler, Volusia, 
Brevard, Indian River, St. Lucie, Martin, Brow- 
ard, Palm Beach and Dade Counties, said Bonds 
being dated September Ist, A. D. 1928, and Bear- 
ing Interest at the Rate of Four Per Cent Per 
Annum, Payable Semi-annually, September Ist 
and March Ist, of each Year, and the Issuance of 
same having heretofore been Authorized by the 
Board of Commissioners of Florida Inland Navi- 
gation District, Pursuant to Authority Granted 
by Chapter 12026, Laws of Florida, 1927, and 
Pursuant to an election held in said District, au- 
thorizing and Approving the issuance of said 
Bonds: To Legalize, Ratify, Validate, and Con- 
firm all Acts heretofore done and Proceedings 
heretofore taken by the Board of Commissioners 
of said District Relative to said Bonds. To Le- 
galize, Ratify, Validate and Confirm the Pro- 
ceedings in the Circuit Court of Volusia County, 
Florida, which validated said Bonds and to Au- 
thorize the Florida Inland Navigation District to 
Issue and Sell said Bonds. 

BE IT ENACTED BY THE LEGISLATURE OF 

THE STATE OF FLORIDA: 

SECTION 1. That there be and hereby .are 
in all respects legalized, ratified, validated and 
confirmed that certain One Million Eighty Hun- 
dred Eighty-seven Thousand Dollars ($1,887,- 
000.00) of interest bearing coupon serial bonds 
of Florida Inland Navigation District, a special 
taxing district composed of Duval, St. Johns, 
Flagler, Volusia, Brevard, Indian River, St. Lu- 
cie, Martin, Broward, Palm Beach and Dade 
Counties, all of said bonds being dated Septem- 
ber 1st, A. D. 1928, and bearing interest at the 
rate of four per cent per annum, payable semi- 
annually on September 1st and March Ist of each 
year, after date, the issuance of same having 
heretofore been authorized by the Board of Com- 
missioners of said Florida Inland Navigation 


District by resolution of said Board, dated May 
16th, A. D. 1928, pursuant to the authority 
granted by Chapter 12026, Laws of Florida, 
1927, and pursuant to an election held in said 
special taxing district on the 26th day of June, 
A. D. 1928, authorizing and approving the issu- 
ance of said bonds. 

SECTION 2.. That all acts, resolutions, doings 
and proceedings of said Board of Commissioners 
of said Florida Inland Navigation District rela- 
tive to the calling and holding of said election, 
and all acts, resolutions, doings and proceedings 
of said Board of Commissioners heretofore had, 
relative to the issuance of said bonds of said dis- 
trict, and all proceedings of the Circuit Court in 
and for Volusia County, Florida, in validating 
said bonds, are hereby legalized, ratified, validat- 
ed and confirmed, notwithstanding any want of 
power or authority of said District and/or of 
said Board of Commissioners, or any defect or 
any irregularities or omissions in said acts, reso- 
lutions, doings and proceedings; and the said 
Florida Inland Navigation District is hereby au- 
thorized and empowered to issue said bonds and 
to sell same; and said bonds are hereby declared 
to be the valid and binding obligations of said 
Florida Inland Navigation District. 

SECTION 3. This act shall take effect im- 
mediately upon its passage and approval by the 
Governor, or upon its becoming a law without 
such approval.” 

Approved April 19, 1929. 

The bonds referred to in the opinion having been 
validated by a decree of the Circuit Court, and pend- 
ing an appeal from such validating decree, the bonds 
having been by legislative enactment specifically ‘“‘le- 
galized, ratified, validated and confirmed’’, and ‘“de- 
clared to be the valid and binding obligations of said 
Florida Inland Navigation District”, the decree of the 
Circuit Court validating the bonds, is, in view of the 
validating statute above quoted, hereby affirmed upon 
the authority of Peterson v. Town of Davenport, 90 
Fla. 71, 105 So. 265; C. H. & N. R. Co. v. Welles, 78 
Fla. 227, 82 So. 770, affirmed in 260 U. S. 8, 43 Sup. 
Ct. 367 L. Ed. 100; Cranor v. Bd. Co. Comm., 54 Fla. 
526, 45 So. 455; Givens v. County of Hillsborough, 46 
Fla. 502, 35 So. 88; Taylor v. Hastings Drainage 
Dist., 78 Fla. 268, 82°So. 615; Everglades S. & L. Co. 
v. Board, 78 Fla. 276, 82 So. 815; Hipson v. Taylor, 


96 Fla. , 117 So. 786; State ex rel v. Bass, 96 Fla. 
, 118 So. 212. 
Affirmed. 
TERRELL, CJ., and ELLIS, STRUM and BROWN. 
JJ., and GIBLIN, Circuit Judge, concur. 
BUFORD, J., disqualified. 
Opinion filed May 17, 1929. 
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An appeal from the Circuit Court for Volusia 
County, A. V. Long, Judge. 

Fred H. Davis, Attorney General, and Vernon 
Hawthorne, State Attorney, and R. H. Hunt, Assist- 
ant State Attorney, for Appellants; 

Cooper, Knight, Adair, Cooper & Osborne and 
Sholtz, Green & West, for Appellee. 


LAKELAND IDEAL FARM & 
DRAINAGE DISTRICT, a 
corporation, et al, 


Appellants, 
Vv. POLK COUNTY. 
E. M. MITCHELL, 
Appellee. 


STRUM, J. 

The defendants below, Lakeland Ideal Farm & 
Drainage District, and others, prosecute this appeal 
from an order overruling their demurrer to the bill of 
complaint brought against them by complainant be- 
low, E. M. Mitchell. The bill alleges that the Lake- 
land Ideal Farm & Drainage District has been duly 
organized and incorporated in Polk County pursuant 
to Sec. 1098, at seq. Rev. Gen. Stats. 1920, Sections 
1451 et seq. Comp. G. L. 1927. The District lies 
partly in Polk County and partly in Hillsborough 
County. Complainant below, E. M. Mitchell, alleges 
that he is the owner and in possession of certain land 
embraced within the limits of the Drainage District, 
complainant’s lands being situate in Hillsborough 
County. The bill of complaint was brought in the Cir- 
cuit Court for Polk County. The bill further alleges 
the construction by the Drainage District of a certain 
drainage canal along a stream flowing through the 
lands of complainant; that the defendant Drainage 
District, acting through its Trustees and other agents, 
have cut trees and thrown them into and across the 
stream, thereby stopping the flow of the water in its 
natural flow along said stream, causing an overflow 
upon complainant’s lands, irreparably, so it is alleged, 
damaging the same, as well as certain crops of the 
complainant growing upon and affixed to said lands. 
The bill alleges past, present and continuing acts of 
trespass causing irreparable damage. The bill is 
brought against the Drainage District, a corporation, 
and against the individuals who are its Trustees, in 
their capacity as such, and certain other persons al- 
leged to be participating in the acts of trespass by au- 
thority of the District and its Trustees. The bill prays 
for injunction and damages. It is alleged in the bill 
that certain of the Trustees who are defendants are 
residents of Polk County, in which the suit was 
brought. 

The defendants demurred to the bill upon the 
grounds, amongst others, that the bill shows upon its 
face that the subject matter of the suit, complainant’s 


land, is not within the jurisdiction of the Circuit 
Court of Polk County, and that the suit is therefore 
not cognizable by that Court. The demurrer was 
overruled, from which order this appeal is taken. 

Complainant below, appellee here, seeks to sus- 
tain the jurisdiction of the Circuit Court of Polk 
County upon authority of Sections 1098, et seq. Rev. 
Gen. Stats. 1920 (Secs. 1451, et seq. Comp. G. L. 
1927). Those Sections provide in detail for the forma- 
tion and incorporation of Drainage Districts, by pe- 
tition, by the persons and under the circumstances 
and procedure therein set out. Sec. 1099 concludes 
with the language: “The Circuit Court of the Coun- 
ty in which said petition has been filed shall there- 
after maintain and have original and exclusive juris- 
diction, co-extensive with the boundaries and limits 
of said District, without regard to County lines, for all 
purposes of this article.” Complainant contends that 
since the District was organized in Polk County, Flor- 
ida, and since the damage occurred in carrying out 
the authorized functions of the District, this suit may 
be maintained in Polk County upon authority of the 
statutory provision just quoted. It is clear, however, 
that the provision just quoted, taken in connection 
with the context in which it is found, related only to 
the formation, incorporation, and perhaps to the ad- 
ministration of such District. It does not embrace 
matters of the character here under consideration. 

Complainant further contends that the provisions 
of Sections 2579, 2580, and 3105, Rev. Gen. Stats. 
1920 (Sections 4219, et seq. Comp. G. L. 1927), au- 
thorize the bringing of this suit in Polk County, since 
certain of the defendant Trustees of the District are 
residents of Polk County, Sec. 2579, supra, is the gen- 
eral locality of action Statute relating to actions at 
law, which provides that suits shall be brought only 
in the County where the defendant resides, or where 
the cause of action accrues, or where the property in 
litigation is. Sec. 2580, supra, provides that suits 
against two or more defendants residing in different 
counties may be brought in any county or district in 
which any defendant resides. Sec. 3105 provides that 
all provisions of law governing locality of actions at 
law, when they can be made applicable, govern those 
in chancery. 

The Statutes last mentioned affect only the venue 
of actions. The authority of the Statute to bring the 
action in the County of defendant’s residence, or 
where there are two or more defendants, in the County 
where any of them reside, necessarily presupposes 
that the court in which the action is brought possesses 
jurisdiction of the subject matter of the action as well 
as of the parties. Those Statutes do not purport to 
confer generally extra-territorial jurisdiction as to 
subject matter located in another county, nor to 
change existing rules with reference to the locality of 
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actions which in their essential nature are local and 
therefore must be brought in a court having jurisdic- 
tion of the subject matter as well as of the parties. 

Certain actions incidentally and secondarily in- 
volving real property are transitory in their nature 
and may be brought in the county of residence of the 
defendant, even though the defendant therein is com- 
pelled to allege, and if denied, to prove, the ownership 
of the land. See Hodges v. Hunter, 61 Fla. 280, 54 
South. Rep. 811, 34 L. R. A. (N.S.) 994; Morgan v. 
Eaton, 59 Fla. 280, 51 South. Rep. 814, the former an 
action in trover for conversion of logs which the 
defendants felled and removed from plaintiff’s land; 
the latter a suit for specific performance; in the first 
of which cases it was held that the action could be 
maintained in a State, and in the second a County, 
other than that of the situs of the land. See also 
Bucki v. Cone, 25 Fla. 1, 6 South. Rep. 160; Stone v. 
U. S., 167 U. S. 178, 42 L. Ed. 127; Ophir Silver Mine 
Co. v. Superior Court, 82 Pac. Rep. 70, 3 A. & E. Ann. 
Cas. 340; Ft. Wayne Trust Co. v. Shiler, 72 N. E. Rep. 
494; Towne v. Goldberg, 28 N. W. 254. 

Where, however, as here, a single cause of action 
is presented, in which a present and continuing tres- 
pass upon real estate is the sole basis of the suit and a 
determination of ownership is actually or potentially 
involved as a major issue, and the gravemen of the 
action is injury to the freehold and to crops affixed to 
and growing upon the land, and the principal relief 
sought is to restrain the continuing acts of trespass 
which occasion that damage, the rule is otherwise. 
Such an action is necessarily local in its nature, and 
must be maintained in the county where the land lies, 
in the absence of a competent and applicable statutory 
provision to the contrary. Although the acts of tres- 
pass complained of are in the nature of personal acts, 
the court looks to the underlying major question in- 
volved in the case to determine whether the action is 
local or transitory in its nature. 

The controlling grounds for determining whether 
an action of this general nature is transitory or local 
are well defined in Columbia Sand Dredging Co. v. 
Morton, 28 App. Cas. (D.C.) 288, 7 L. R. A. (N.S.) 
114, in distinguishing and commenting upon two cases 
which aptly and clearly illustrate the two propositions, 
namely, Ellenwood v. Marietta Chair Co., 158 U. S. 
105, 39 L. Ed. 913, holding the action therein involved 
to be lo¢al, and Stone v. U. S., 167 U. S. 178, 42 L. Ed. 
127, holding the action: therein involved to be transi- 
tory. 

In Columbia Sand Dredging Co. v. Morton, supra, 
it said: “It follows therefore that an action for tres- 
pass upon the land, involving necessarily and chiefly 
the question of its title, is local, and could only be 
brought in the jurisdiction wherein the land is sit- 
uated; on the other hand, an action to recover the 


value of sand and gravel severed from the land and 
removed therefrom, though incidentally made to in- 
volve the question of title, could be maintained in the 
District of Columbia against parties found therein 
and personally served with process.” 

The case just mentioned discusses the contention 
here made by appellee, complainant below, that since 
equity acts in personam and not in rem, a suit to re- 
strain a continuing trespass may be maintained in the 
State, or County, where the defendant resides, that 
question being disposed of adversely to the contention 
of appellee just stated. 

Commenting upon the latter question, the court 
said: ‘From a very early period courts of equity, 
having jurisdiction of the person of a party, have ex- 
ercised the power to compel him to perform a con- 
tract, execute a trust, or undo the effects of a fraud, 
notwithstanding it may relate to, or incidentally af- 
fect, the title to land in another jurisdiction. The 
doctrine is thoroughly well established within this 
limitation, that the principal question involved 
must be one of contract, trust, or fraud, raising up a 
duty which a person within the power of the court 
may be compelled to perform, although the act when 
performed may operate to affect, and even to pass, 
the title to land outside the territorial jurisdiction of 
the Court.” After discussing many leading cases, 
both English and American, which turned upon the 
question of whether or not the action was local or 
transitory, that court concluded with reference to the 
case there under consideration, which involved pri- 
marily a continuing trespass to real estate, that since 
the essential question was whether or not complainant 
owned the land in question, and since the effect of the 
decree would be to establish complainant’s title by 
perpetual injunction against the acts of trespass com- 
plained of, that the action was local and must be 
brought in the State where the land was situate. 

While the question of title, due to the peculiarity 
of the title under which that complainant held, may 
have been somewhat prominent in the Columbia Sand 
Dredging Co. case, supra, than in the case now before 
us, still in this case the question of title is, at least 
potentially, more than an incidental factor. Com- 
plainant’s right to relief rests primarily upon his own- 
ership of the land, and if complainant’s title is denied 
it will be necessary to determine the question of title 
before proceeding further. If it should be the defense 
herein that complainant does not own the land in 
question, or that the defendant and not complainant 
owns it, or that defendants entered upon the land as 
of right, then, if the issues so made are of equitable 
cognizance, the question of title must first be deter- 
mined to the extent and for the purpose for which 
equity will act in such matters in order to settle the 
equities, the effect of which decree would be to es- 
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tablish complainant’s title as against the defendants 
for the purpose of this controversy. See the note to 
Sanders v. Brown, (242 S. W. Rep. 66) 32 A. L. R. 
461, 502. In that event the Circuit Court of Polk 
County would be in the anomalous and unjustifiable 
position of decreeing upon the title to lands in Hills- 
borough County as a major issue in the suit. More- 
over, although the acts sought to be restrained are in 
the nature of personal acts, the nature of the act is 
incidental and subordinate to the major purpose of the 
suit and the thing chiefly sought, which is to prevent 
continuing injury to the freehold and to the substance 
of complainant’s estate, as well as to crops affixed to 
and growing upon the land. 

No question is here involved which rests upon 
complainant’s failure to perform some personal con- 
tract enforceable in equity, or upon the enforcement 
of an equitable duty, as for instance the execution of 
a trust, or the undoing of a fraud, or the like. Com- 
plainant does not seek to recover the value of property 
severed from the land, nor does he seek to enforce a 
transitory and personal. contract or duty with respect 
thereto involving only personal or transitory liability. 
See Proctor v. Proctor, 69 L. R. A. 673. Nor is ita 
case in which complainant seeks to enjoin an injury 
to lands within the jurisdiction of the court résulting 
from acts committed beyond the jurisdiction. See 
The Salton Sea cases, 172 Fed. 792. 

The primary purpose of the suit is to preevnt con- 
tinuing injury to the freehold and to the substance of 
complainant’s estate, as well as to growing crops. The 
acts complained of amount to a tort for which an ac- 
tion quare clausum freigit would lie at law. The lat- 
ter action is unquestionably local. See McMillan v. 
Lacy, 6 Fla. 526; Pittsburg Etc. Co. v. Jackson, 93 
N. E. Rep. 261; 21 Ann. Cas. 1313. The acts of tres- 
pass complained of are alleged to have been committed 
in another jurisdiction upon lands located in such 
other jurisdiction. The principal relief sought in this 
case necessarily hinges upon the land and its owner- 
ship, and carries with it an inherent element of place 
or locality, and therefore is not, strictly speaking, an 
action based solely upon a jus in personam. While 
the injunctive decree sought by complainant would be 
in the nature of a decree inpersonam, it could be ren- 
dered only after a determination and adjudication, as 
a predicate for the decree, of the title to lands in an- 
other jurisdiction. 

A decree purely in personam would not be effective 
under the facts of this case because the land lies be- 
yond the jurisdiction of the court and the actual com- 
mission of an enjoined trespass would likewise lie 
beyond the reach of its process for contempt. The 
Circuit Court of Polk County would therefore be un- 
able to make its injunction effective. Under the cir- 
cumstances stated, the action is local, and the principle 


announced in Columbia Sand Dredging Co. v. Morton 
is controlling. See also Ophir Silver Mining Co. v. 
Superior Court, 82 Pac. Rep. 70; 3 A. & E. Ann. Cas. 
340; Board of Drg. Comr. of Bolivar County v. Board 
of Drg. Comrs. of Washington County (Miss.), 95 
South. Rep. 75; 28 A. L. R. 1250; American U. Teleg. 
Co. v. Middleton, 80 N. Y. 408; Towne v. Goldberg, 28 
N. W. 254; 80 N. Y. 408; 14 R. C. L. 455 (155); 27 
R. C. L. page 789, et seq.; 32 C. J. 292; 40 Cyc. pages 
18, 70, et seq. 

The order appealed from is reversed, with direc- 
tions to enter an order sustaining the demurrer. 

WHITFIELD, P.J. and BUFORD, J., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed May 24, 1929. 

An appeal from the Circuit Court for Polk County, 
H. C. Petteway, Judge. 

Cassels & Trinkle, for Appellants; 

John S. Edwards, for Appellee. 


TAMPA ELECTRIC COMPANY, 
a corporation, 
Plaintiff in Error, 
Vv. A Writ of Error io the 
CLAUDE WILLIAMS, Circuit Court for 
Defendant in Error. Hillsborough County. 
PER CURIAM. 

This cause having heretofore been submitted to the 
Court upon the transcript of the record of the judg- 
ment herein, and briefs and argument of counsel for 
the respective parties, and the record having been 
seen and inspected, and the court being now advised 
of its judgment to be given in the premises, it seems 
to the court that there is no error in the said judg- 
ment; other than that the award of damages is ex- 
cessive; it is, therefore, considered, ordered and ad- 
judged by the court that if the plaintiff below enter 
a remittitur of $2250.00, the said judgment will stand 
affirmed for $3500.00 damages, otherwise the judg- 
ment will stand reversed for a new trial. See Wool- 
worth Company v. McLeod filed April 16, 1929. 

It is so ordered. 

TERRELL, CJ. and WHITFIELD, ELLIS, 
STRUM, BROWN and BUFORD, JJ., concur. 

Opinion filed May 25, 1929. 

A writ of error to the Circuit Court for Hillsbor- 
ough County, L. L. Parks, Judge. 

Knight, Thompson & Turner, for Plaintiff in Er- 
ror; 

Hampton, Bull & Pencke, for Defendant in Error. 


CITY OF JACKSONVILLE, a 
Municipal Corporation, EMILY 
FOZZARD and HARRY FOZZARD, 
her husband, 


. 
— 


Appellants, 
Vv. DUVAL COUNTY. 
ALBERT SIDNEY BROWARD, 
MONTGOMERY L. BROWARD, 
MAGGIE F. PARKER and BYRON 
PARKER, her husband, 
Appellees. 
GIBLIN, CIRCUIT JUDGE. 
This is an appeal from an order of the lower 
court overruling the general demurrers of the appel- 
lants to a bill of complaint filed against them by the 
appellees. The appellants will be hereinafter  re- 
ferred to as the defendants and the appellees as the 
complainants. 
It appears from the allegations of the complain- 
ants’ bill that prior to the year 1884 John Broward 
died seized and possessed of large tracts of land in 
Duval County. In the year 1884 the heirs of John 
Broward, including the defendants Emily Fozzard 
and Harry Fozzard, her husband, and the father and 
mother of the complainants Albert Sidney Broward, 
Montgomery L. Broward and Maggie F. Parker, en- 
tered into a certain agreement and deed for the par- 
tition of the lands of which John Broward died seized 
and possessed. The agreement and deed were based 
upon a certain survey and plat of the lands thereto- 
fore made by one George C. Ellis. By the survey 
and plat a portion (known and designed as the Wilson 
and Fenwick grant) of the lands was divided or at- 
tempted to be divided into a series of lots or parcels, 
lettered respectively from “A” to “‘N”, inclusive, be- 
ginning at the eastern end of the grant and extending 
to the range line dividing ranges 26 and 27 east, and 
another series of lots or parcels lying west of the 
range line, lettered respectively from ‘“O” to “T”’’, in- 
clusive, and “W”. The dimensions and estimated 
acreage of each of the lots or parcels were indicated 
upon the plat. The dimensions of Lot “N” were 
shown to be 3.28 chains from east to west along the 
section line which constituted the northern boundary 
of the grant and the lot was shown to contain 11.10 
acres. Lot “N’” was shown on the plat to be bounded 
on the west by the range line. But by error or inad- 
vertence the measurement from the eastern boundary 
of the grant to the range line was shown to be 154.62 
feet less than the true distance. The complainants 
allege that the survey therefore took no account of a 
tract of land lying immediately west of Lot “N” and 
between it and the range line, containing approxi- 
mately nine acres. 
In and by the agreement and deed of partition 
Lot “N” fell to the heirs of N. B. Broward, one of the 
heirs of John Broward. N. B. Broward had died prior 
to the execution of the agreement and deed. The de- 
fendant Emily Fozzard is a daughter and one of the 
heirs of N. B. Broward. Prior to the institution of 
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this suit the other heirs of N. B. Broward conveyed to 
the defendant Emily Fozzard all of their right, title 
and interest in and to Lot “N”. 

It is alleged that the defendant Emily Fozzard 
contends that the tract of land erroneously omitted 
from the survey shall be taken and considered as a 
part of Lot “N”; and that she and the defendant 
Harry Fozzard, her husband, have entered into an 
agreement with the defendant City of Jacksonville to 
convey such tract of land to the municipality for the 
sum of $9,000. The complainants allege that such 
sum or the greater part thereof remains unpaid. _ 

The complainants have brought their bill in their 
own behalf and in behalf of any persons in like in- 
terest who may join in this suit. They allege that the 
tract of land lying between Lots “N” and “O” has 
never been partitioned between the heirs of John 
Broward and that the complainants as heirs of John 
Broward are entitled to share in the proceeds of the 
sale of such tract and that any sum paid or to be paid 
by the defendant City of Jacksonville to the defendant 
Emily Fozzard under the agreement with the munici- 
pality is to be taken and held in trust for the com- 
plainants and the other heirs of John Broward. 

Assuming, but without deciding, that, in the Cir- 
cumstances alleged in the complainants’ bill, there re- 
mains unpartitioned between the heirs of John Brow- 
ard a tract of land between the west boundary of Lot 
“N” and the east boundary of Lot “O”, and that, 
therefore, the complainants Albert Sidney Broward. 
Montgomery L. Broward and Maggie F. Parker, as 
heirs of John Broward, are co-tenants of the defend- 
ant Emily Fozzard, who is also an heir of John Brow- 
ard, we cannot concur in the view that in the alleged 
circumstances the proceeds of a sale of such tract by 
the defendant Emily Fozzard, who claims to be the 
sole owner of the tract, can be regarded as trust funds 
in which her co-tenants are entitled to share. 

The defendant Emily Fozzard is not the holder of 
the legal or equitable title to the tract in dispute for 
the use and benefit of her co-tenants and _ herself. 
She holds nothing as to such tract other than what- 
ever right, title or interest therein was acquired by 
her under the agreement and deed entered into by the 
heirs of John Broward and the conveyances by the 
other heirs of N. B. Broward of their right, title and 
interest in Lot “N’”. She cannot be regarded as the 
agent of her co-tenants. She proposes or purports to 
sell nothing which belongs to them, but only that 
which she claims belongs to her. ‘There is no contract 
between her and her co-tenants under which she is 
obligated to share the proceeds of the sale with her 
co-tenants. She may be in error in her contention that 
she is the sole owner of the tract in dispute, but there 
is nothing which she has done or can do to deprive 
her co-tenants of adequate relief and remedy. They 
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still have the legal title to their respective interests in 
the tract and may have their remedy by ejectment or 
partition. And there is nothing which the purchaser 
has done or can do to deprive the complainants of 
their relief and remedy. It can acquire no greater 
right, title or interest in the tract than that which 
the defendants Emily Fozzard and Harry Fozzard, 
her husband, can convey to it. If it is willing to pay 
$9,000 for such right, title or interest to its grantors 
there is no reason why the grantors, who can convey 
only what they have and who have a perfect right to 
convey what they have for such price as they may 
obtain, should share such price with others whose 
right, title or interest was not sold merely because 
such others, regarding the price as a good one, are 
willing to forego their right, title or interest for a 
share of the price. 

The conclusion we have reached is supported by 
the well reasoned decision of the Supreme Court of 
North Carolina in the case of Milton v. Hogue, 39 
N. C. 415, 4 Iredell’s Equity Cases 415. In the cited 
case the court said: “Without a contract between the 
parties, the sale of the whole tract of land and receipt 
of the price by one tenant in common, does not turn 
him into a trustee for a co-tenant; as the latter still 
has the legal title to his own share and can have re- 
dress on it at law’. 

We are therefore of the opinion that the chancel- 
lor below erred in overuling the defendants’ demur- 
rers to the complainants’ bill. 

The order appealed from is reversed and the 
cause is remanded with directions to the lower court 
to sustain the defendants’ demurrers and dismiss the 
complainants’ bill. 

WHITFIELD, PJ. and BUFORD, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

STRUM, J., disqualified. 

Opinion filed May 24, 1929. 

An appeal from the Circuit Court for Duval Coun- 
ty, George Couper Gibbs, Judge. ‘ 

Crawford & May and Austin Miller, for Appel- 
lants ; 

George C. Bedell and Chester Bedell, for Appellees. 


EDWARD HAMLER, 
Appellant, 
v. DUVAL COUNTY. 
CITY OF JACKSONVILLE,.a 
Municipal Corporation of 
Duval County, Florida, et al., 
Appellees. 
BUFORD, J. 
In this case the appellant sought to restrain the 
City of Jacksonville from installing electric wiring 
in private houses for the purpose of furnishing elec- 


tricity for electric ranges, stoves, and water heaters 
and other electrical appliances. 

A demurrer to the bill of complaint was sustained 
and the bill dismissed. 

In the case of Jacksonville Electric Light Com- 
pany vs. City of Jacksonville, 36 Fla. 229, 18 Sou. 
677, this Court determined the pivotal question in- 
volved in this suit by saying: 

“The charter act of the City of Jacksonville 
(chapter 3775, acts of 1887) conferring power 
upon the city council to provide for lighting the 
city by gas or other illuminating material, or in 
any other manner, together with other specified 
powers, held sufficient to authorize the erection 
and maintenance at public cost of an electric 
plant of sufficient power and capacity to light 
not only the streets and public places in the cor- 
poration, but also for the purpose of supplying 
the inhabitants of the city with electric light for 
use in their private residences and houses.” 

Later, section 5 of chapter 5347, Acts of 1903, 
provided: 

“The city executive board having the man- 
agement of the water and electric plants of the 
city shall extend, enlarge and improve those 
properties from time to time as may be necessary 
to meet all demands for water and electricity, and 
shall use for that purpose such parts of the profits 
of said property as may be necessary. Said 
board shall have full power, by the affirmative 
vote of a majority of all of its members, to enter 
into contracts covering terms of years for the 
furnishing of power, light or water, for use in 
connection with the operation of street railways 
or manufacturing institutions, or for any pur- 
pose reasonably requiring such term contract. 
Said board shall, so far as practicable, furnish 
electric lights to all citizens desiring the same, 
and shall not fix a minimum charge exceeding 
one dollar per month, provided the reasonable 
cost of making connection and installation is paid. 
The city shall not sell, lease or otherwise part 
with the control and management of the water- 
works or electric light plant, but shall continue 
perpetually the maintenance, control and opera- 
tion thereof in the interest of its citizens.” , 

First, we must recognize that it is a well estab- 
lished rule that municipalities have two classes vf 
power, one of which is the legislative, governmental 
or public power, and the other is proprietary and 
quasi private, that is corporate power. Under the for- 
mer the municipality may act only as a sovereignty 
and in the exercise thereof it governs and controls 
the inhabitants within its jurisdiction. Under the lat- 
ter the municipality may act for the private advan- 
tage of the inhabitants or for the private advantage of 
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the city itself. That such powers are cleariy separate 
and distinct is evident and the functions to be exer- 
cised by. a municipality under the first named class of 
power should not be confused with the functions which 
it may exercise under the second named class of pow- 
er. Incorporated town of Cedley vs Ocheyddan Elec- 
tric Co. 187 N. W. 562; First National Bank vs. Em- 
mittsburg 138 N. W. 451; Pikes Peak Power Co. vs 
City of Colorado Springs 105 Fed. 1; Omaha Water 
Co. vs City of Omaha 147 Fed. 1; Milwaukee vs Raulf 
159 N. W. 819; Covington vs Kentucky 173 U. 8S. 110. 

With the light of these decisions before us, it is 
clear that the City of Jacksonville in performing the 
work complained of was acting in its proprietary cor- 
porate capacity as distinguished from its govern- 
mental capacity and is, therefore, governed by the 
same laws and may exercise the same rights of a 
private corporation engaged in a similar undertaking. 
In this the corporation is operating and maintaining a 
public utility as a more or less of a business venture 
and the court should not interfere with the reasonable 
discretion of the properly constituted officers or au- 
thorities in the operation of such venture. 

In McQuillen Municipal Corporations, Vol. 4, page 
3840, the writer says: 

“The power of a municipality to construct 
and operate a public utility plant or a street rail- 
way or the like, where conferred either expressly 
or by necessary implication, is not mandatory, 
but vests a discretion in the corporate authori- 
ties which will not be interfered with by the 
courts in the absence of good faith; and the same 
rule applies as to its contracts for services and 
supplies in the construction and operation of the 
municipal plant. Thus, a municipality, in the ex- 
ercise of its discretion, may select any system that 
will furnish lights of the required brilliancy at 
the lowest rates. Furthermore, courts can not 
restrain a municipality which has elected to con- 
struct an electric light plant, from so doing, not- 
withstanding the undertaking will result in loss 
to it as well as to a private competitor.” 

In the management and operation of its piant, 
a ‘city is not exercising its governmental or leg- 
islative powers, but its business powers, and may 
conduct it in the manner which promises the 
greatest benefit to the city and its inhabitants in 
the judgment of the city council; and it is not 
within the province of the court to interfere with 
the reasonable discretion of the council in such 
matters’.” 

Pond on Public Utilities, 3rd Edition, section 5, page 
16, says: 

“Limitation of Governmental Powers.—The 
powers of the municipal corporation in its ca- 
pacity as an agent of the State are well defined 


and strictly limited by the statutory provisions 
granting them. There is little or no opportunity 
here for invoking the doctrine of liberal construc- 
tion nor for extending its sphere of activity by 
the doctrine of implied powers. It is the duties 
of the sovereign that are to be performed in the 
manner provided by law and its interests alone 
are to be considered. 

On the other hand, the municipal corpora- 
tion in its private proprietary and essentially 
business or commercial aspect acts as a prop- 
erty owner and the proprietor of a business en- 
terprise for the private advantage of the city 
and its citizens has a distinct legal personality 
and may exercise its business powers very much 
in the same way as a private individual or cor- 
poration. In the erection and operation of gas 
works, electric light plants, water-works and the 
like, as well as in contracting for such service 
and in attending to matters of local interest 
merely for the special benefit and advantage of 
the city and its citizens, a municipal corporation 
acts as a business concern.” 

In 19 R. C. L. page 791, it is said: 

“A municipal corporation having express auth- 
ority to operate an electric light and power plant 
may lawfully as an incident thereto sell and in- 
stall electrical apparatus and supplies for com- 
pensation and lay conduits to enable it to supply 
surplus steam from the plant to heat the houses 
of its inhabitants.” Andrews vs South Haven, 187 
Mich. 294; 153 N. W. 827; Milligan vs Miles City 
51 Mont. 374, 153 Pac. 276. 

And so it is that we find no error in the order 
of the chancellor in sustaining the demurrer to the 
bill of complaint and dismissing the same. 

Affirmed. 

TERRELL, C.J. and WHITFIELD, J., concur: 

BROWN, J., concurs specially. 

ELLIS, J., dissents. 

STRUM, J., disqualified. 


BROWN, J. (Concurring Specially). 

While the city may not be required to stop at the 
property line, but may connect its electric plant by 
wires leading from the street into private homes, 
when desired by the owner, so as to connect with 
the electric lights, electric ranges, water heaters, etc., 
in the homes of its citizens, I seriously doubt if it can 
go further, and enter the domain of private busi- 
ness by selling and installing such electrical appar- 
atus as stoves, heaters, etc., which latter can best be 
left to private business and the free play of compe- 
tition. As I understand this case, the city is only seek- 
ing to furnish electric current for light and heating 
purposes and carry such current by necessary wire 
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connections to the consumer, at the point of consum- 
mation. This is consistent with the public utility and 
public purpose authorized by its charter. It cannot 
arbitrarily and unnecessarily enter the field of pri- 
vate business. See Reen v. Waycross, 101 Ga. 588, 
29 S. E. 42. In fact, I doubt the constitutional power 
of the legislature to authorize municipalities to enter 
the domain of private business. 

Opinion filed May 14, 1929. 

An appeal from the Circuit Court for Duval Coun- 
ty, George Couper Gibbs, Judge. 

P. H. Odom, for Appellant; 

Austin Miller, Gov Hutchinson, Emmet Safay and 
Harvey Mabry, for Appellees. 


JOSEPHINE WILLIAMS JONES, 
Plaintiff in Error, 
Vv. PALM BEACH COUNTY. 
FLORIDA WESTERN & NORTHERN 
RAILROAD COMPANY, a Corpora- 
tion, JAMES G. GRIFFIS and JAMES 
A. BROWN, 
Defendants in Error. 
BUFORD, J. 

In this case the Florida Western & Northern Rail- 
road Company, a corporation brought condemnation 
proceedings to acquire certain real estate for its cor- 
porate use in Palm Beach County. 

One James A. Brown intervened in the suit claim- 
ing an interest in the property sought to be condemned 
under and by virtue of a contract for purchase and 
sale entered into between himself and the Defendant, 
James Girffith or Griffis. 

Josephine Williams Jones intervened claiming the 
fee simple title to the entire property. 

The judgment was in favor of Griffis for the sum 
of Four Thousand ($4,000.00) Dollars except the sum 
of One Thousand Two Hundred & Thirteen ($1,213.00) 
Dollars thereof due the intervenor, James A. Brown, 
and that there is no estate in said land other than 
that of James G. Griffis and James A. Brown, and 
also for the sum of Two Hundred Fifty ($250.00) Dol- 
lars as attorney’s fees. 

It appears to us that the record in this case in- 
cluding the evidence establishes the following state 
of facts: to-wit: 

Joseph E. Williams was a colored preacher resid- 
ing at Grove Park in Alachua County, Florida some- 
time in the latter 80’s and there he married one Ella 
Timmons. Some two or three years after his marriage 
to Ella Timmons a girl child was born to that union. 
Soon after the birth of the child Joe Williams left that 
part of the state and took up his abode in Palm Beach 
County and there he married Christine. In 1902, a 
number of years after he married, he acquired the 
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property involved in this suit and established his home 
thereon. 

About 1903 Joe Williams died and Christine, his 
wife, remained in possession of the property. 

The record does not show conclusively whether or 
not Joe Williams had indulged in the formality of 
procuring a divorce from Ella before he married 
Christine, and therefore, in this case it is immaterial 
whether or not the first marriage was annulled by 
divorce prior to the second marriage. The first wife 
and child were both living at the time of the second 
marriage. So it is that when Joe Williams died he left 
surviving him a widow and one child, the widow being 
in the exclusive possession of the homestead. 

The record discloses no will to have been made 
by Joe Williams and likewise the record discloses no 
election to take a child’s part by the widow. Therefore 
under the law the widow took dower in the husband’s 
estate and during her life time was lawfully entitled 
to possession of the homestead. 

The record does not disclose that any dower in any 
property was set aside for her. Christine Williams 
soon after the death of Joe Williams married Defend- 
ant, James G. Griffis, in 1904. Then she and Griffis 
continued in possession of the property making it their 
home until probably 1917 or 1918, when Christine 
on account of her illness, went back to Madison Coun- 
ty leaving Griffis in possession of the property. In 
1919 Christine died leaving a will by which she de- 
vised the property to a niece. Later Griffis acquired 
a pretended title through mesne conveyance from this 
niece. This suit was instituted March 27, 1924. 

As to this estate James G. Griffis took nothing by 
inheritance from his wife, Christine, neither did the 
will of Christine whereby she attempted to devise 
the property to her niece vest in the niece any estate 
in the lands because Christine had not elected to take 
a child’s part and there being a living child of Joe Wil- 
liams at the time of his death, the widow, Christine, 
took only a life estate in the property and at her 
death the entire estate passed to the child, the inter- 
venor, Josephine Williams Jones, under the provisions 
of Sections 5483 and 5484 C. G. L. 1927. 

The judgment should therefore be reversed, the 
cause remanded for further proceedings not incon- 
sistent with this opinion and it is so ordered. 

Reversed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, Ju.. 
concur in the opinion and judgment. 

Opinion filed May 14, 1929. 

A writ of error to the Circuit Court for Palm Beach 
County, C. E. Chillingworth, Judge. 

Frank A. Pettibone, Plaintiff in Error; 


Bussey & Johnston, for Defendants in Error. 
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JACK GORDON and DONALD STONEBURNER, 
Plaintiffs in Error, 
Vv. DADE COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 

BUFORD, J. 

The defendants were charged by information in 
two counts. The first count charged them jointly with 
the crime of larceny of a certain boat by the name of 
“Calobar.” The second count charged them jointly 
with the crime of receiving and aiding in the conceal- 
ment of the same boat. Both offenses were charged to 
have been committed on the same day. There was a 
general verdict of guilty. Motion for new trial was 
made and denied. Judgment of conviction and sentence 
was entered and writ of error sued out. 

The first question raised by the assignments of er- 
ror is whether or not a judgment of conviction may 
stand upon a general verdict of guilty under an infor- 
mation charging the two offenses in separate counts 
as was charged in this case. 

This question is definitely answered in this juris- 
diction by the language of the opinion in the case of 
Bargesser vs. State, 95 Fla. 404, 116 Sou. 12, in which 
the Court say: 

“Where an accused is charged in one count of 
an information with the larceny of an automobile, 
and in another count with receiving the same 
automobile as stolen property knowing it to be 
stolen, only one larceny of the automobile being 
involved, a verdict which in effect finds the ac- 
cused guilty both as a principal in the larceny 
and as receiver of the same goods is inconsist- 
ent in law, and no judgment can be entered there- 
on.” 

The judgment must be reversed and it is so or- 
dered. 

Reversed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ.. 
concur in the opinion and judgment; 

Opinion filed May 13, 1929. 

A writ of error to the Criminal Court of Record 
for Dade County, Tom Norfleet, Judge. 

Price, Price, Kehoe & Kassewitz, for Plaintiff in 
Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


SUN CITY HOLDING COMPANY, 


Appellant, 
Vv. PINELLAS COUNTY. 
ELIZABETH B. SCHOENFELD, 
Appellee. 


STRUM, J. 
This is an appeal from an order overruling a de- 


murrer to a bill of complaint seeking the rescission of 
several contracts for the purchase of lands, and the 
recovery of payments made on account of the purchase 
price thereof. 

Complainant below, Elizabeth B. Schoenfeld, agreed 
to purchase from the defendant below, Sun City Hold- 
ing Company, Lots 2 to 11, inclusive, Block 17, Section 
A, of Sun City, a sub-division then being developed 
by the defendant. The purchases seem to have been 
embraced in one transaction, though a separate coi- 
tract was entered into for each lot. One of the con- 
tracts, dated May 21, 1925, is attached to and made 
a part of the bill. The said contracts are executory. 
Complainant agreed to pay a portion of the purchase 
price of said lots in cash, which cash payments, ag- 
gregating $4,250.00, were made. The remainder of the 
purchase price was to be made in deferred payments 
at intervals of six months thereafter. It appears that 
a further payment of $500.00 was made on account 
of one of the lots on July 24, 1925. Whether any 
further payments have been made on account of the 
deferred payments does not appear by the bill. 

Each of the contracts in question contains numer- 
ous reservations and covenants, amongst which are 
the following covenants appearing under the general 
caption, “Terms and Conditions”: 

“THE SELLER agrees in its development of 
Sun City to (a) Accomplish installation on the 
street or streets adjoining SAID LAND of elec- 
tric lights and water facilities; (b) Accomplish 
paving of said street or streets adjoining SAID 
LAND and the laying of sidewalks on each side 
thereof; (c) Beautify said streets and parkways 
adjoining SAID LAND with trees and ornamental 
shrubbery in keeping with its development of 
Sun City.” 

The bill of complaint, which was filed November 
18, 1926, alleges that “said lands were then (at the 
time of the execution of the contract) and are now un- 
improved, and said improvements were then and are 
now a necessity to make said lands saleable and prop- 
er for occupation, and said defendant, after demand 
and the lapse of a reasonable time, failed to make 
said improvements or any of them, and have not 
made same to this date.” Complainant further alleges 
that she purchased the lots for investment purposes, 
for the purpose of resale, and in reliance upon the 
covenants of the defendant hereinabove set out, and 
that she was induced thereby to enter into said con- 
tracts and make the payments ‘aforesaid. 

The defendant demurred to the bill, assigning num- 
erous matters of law to be argued, the purport of 
which are that the allegations of the bill are not suf- 
ficient to constitute fraud as a basis for rescission or 
other relief in equity; that the allegations of the bill 
are inconsistent with the terms of the contract attach- 
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ed thereto; that it appears that the complainant was 
herself in default; and that it does not appear that a 
reasonable time has elapsed for the accomplishment 
of the several improvements hereinabove referred to. 
The demurrer was overruled, from which order this 
appeal was taken. 

The bill of complaint is loosely drawn. In some 
respects it is vague almost to the point of insuffici- 
ency. It does not however, altogether fail to state a 
case for equitable relief. 

Defendant below is correct in its contention that 
the bill does not sufficiently allege grounds for rescis- 
sion on account of fraud in the misrepresentation of 
existing material facts relied upon by the vendee io 
her injury, as in Riverside Inv. Co. v. Gibson, 67 Fla. 
130, 64 South. Rep. 439; and Nixon v. Temple Terrace 
Estates, decided March 30, 1929. See also Holgate v. 
Jones, 113 South. Rep. 714; Mendelsohn v. Dodson. 
116 South. Rep 474, and International etc. v. McAdoo, 
87 Fla. 1, 99 Sou. Rep 117. Many matters relied upon 
in the bill, such as the alleged representations concern- 
ing an early re-sale of the property, the probable prof- 
its to be made, advertising by moving pictures, and 
other methods of exploitation, are no more than mere 
speculative promises and matters of opinion, and do 
not constitute false representations of existing facts: 
anor does it sufficiently appear that such representa- 
tions as to those future acts were made with present 
fraudulent intent, within the meaning of that rule. Sec 
Harrington v. Rutherford, 38 Fla. 321, 21 South. Rep. 
283; Glass v. Craig, 83 Fla. 408, 91 South. Rep 332. 

The bill of complaint, however, in another aspect, 
makes a prima facie case for equitable relief by 
rescission. As the matter appears by the allegations 
of the bill, the covenant of the complainant-vendee to 
pay the purchase price, and the covenant of the de- 
fendant-vendor, hereinabove quoted, to accomplish 
state improvements, are dependent covenants to be 
performed concurrently, the vendor being entitled to 
a reasonable time under all the circumstances to ac- 
complish said improvements, no specific date for the 
commencement or completion thereof being fixed by 
the contract. 

In determining whether covenants are dependent 
or not, the intention of the parties is to be sought 
for and regarded in the light of all the circumstances 
evidenced by the contract. The Court will consider 
whether the acts contemplated by the covenants in 
question are merely subordinate and incidental or 
whether they go to the entire consideration of the 
contract; whether the matters relied upon by _ the 
complaining party amount to mere promises or expec- 
tations of future events, or whether they relate to 
material and dependent acts to be performed con- 
currently with the covenants of the other party; and 
all other facts and circumstances from which the in- 
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tention of the parties, which is the ultimate controll- 
ing element, may be ascertained. 

The complainant did not agree to pay the sums 
above mentioned for the lots as they were when the 
contracts were made, but as they would be when the 
stipulated improvements had been accomplished. For 
those sums the complainant is entitled to receive, not 
unimproved land in the condition in which it was when 
the contracts were executed, but lots improved by the 
installation of streets and sidewalks on the adjoining 
streets, electric lights and water facilities, and with 
the parkways adjoining said lots beautified with trees 
and ornamental shrubbery in keeping with the devel- 
opment of Sun City. That complainant intended to 
buy, and that defendant agreed to sell her lots so 
improved is clear from the contents of the contract. 
The deferred payments were distributed over an ex- 
tended period of time. No specific time is stipulated 
in the contract as to when the improvements should 
begin or within which they should be completed, the 
sole reference thereto being that the defendant agreed 
to accomplish the same “in its development of Sun 
City.” This provision, however, does not mean that the 
improvements are to be accomplished at some indef- 
inite future time, wholly at the pleasure of the de- 
fendant, but obligates the defendant to accomplish the 
same within a reasonable time, under all the circum- 
stances.In the light of all the circumstances and con- 
ditions, it seems reasonable, and the intention of the 
parties, according to the allegations of the bill, that 
the payment of the purchase price and the accomplish- 
ment of the improvements were concurrent acts, the 
improvements to be accomplished within a reasonable 
time. The defendant’s covenant to make said improve- 
ments was not an independent covenant, nor one sub- 
ordinate and incidental to the main purpose of the 
contract, but on the contrary the making of such im- 
provements is an essential part of the consideration 
supporting the complainant’s promise to pay the pur- 
chase price, and is an integral and major part of the 
whole consideration of the contract. Of course, one 
who is himself in inexcusable default in the perform- 
ance of his covenant can not place the other party in 
default. But complainant’s refusal to pay the deferred 
payments will not place her in default of her obliga- 
tion which was dependent upon the covenant of the 
defendant to install such improvements, if a reason- 
able time under all the circumstances had in fact 
elapsed for the accomplishment of such improvements 
before complainant declined to make further payment. 

Where covenants are dependent, one party should 
not be compelled to pay out his money in strict per- 
formance of his own covenants, when the other party 
can or will not perform on his part material acts 
which are to be concurrently done and which are not 


merely subordinate or incidental but go to the entire © 
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consideration which supports the promise of the other 
party to pay. Otherwise the purchaser, although com- 
pelled to pay the purchase price, would not receive 
what he stipulated to purchase. 

Something is said in the briefs of defendant to the 
effect that complainant had become in default in her 
payments before the lapse of a reasonable time for 
the performance by the vendor of its covenant to 
install the improvements. Those questions of fact, 
however, are not sufficiently presented by the plead- 
ings to be determined on this appeal. The contracts 
were dated May 21, 1925. No further payments were 
due for six months thereafter. The bill was filed No- 
vember 18, 1926. Prima facie, a reasonable time had 
elapsed. In DeBisschop v. Crump, 24 Fed. (2nd) 807, 
four months was held to be a reasonable time “with- 
in which to make and complete” improvements of a 
similar nature involved in a contract there in litiga- 
tion which presented the identical questions here un- 
der consideration. 

In a situation such as is here presented, the com- 
plainant has no plain, adequate and complete rem- 
edy at law. As was said by Judge Call in Fisher v. 
Tatum Holding Co., 14 Fed. (2nd) 656: “The improve- 
ments contracted to be made by the seller were a part 
of the consideration moving to the buyers for making 
the contract to purchase, and to say that the pur- 
chasers should first comply with their contract and 
make the deferred payments, and then sue the seller 
at law for damages is, it seems to me, unreasonable, 
and affords very inadequate relief to them.” In De- 
Bisschop v. Crump, supra, it was held, in the consider- 
ation of this point, “that the difference between the 
value of the lots in an unimproved sub-division, and 
the same lots after water and electric light service 
has been supplied to them and hard surfaced pave- 
ments have been installed in all the streets of the sub- 
division, is so speculative as not to be susceptible 
of reasonably definite ascertainment from proof.” The 
same doctrine has heretofore been announced by this 
court in considering this same proposition in Southern 
Colonization Co. v. Derfler, 73 Fla. 924, 75 South. Rep. 
790 L. R. A. 1917 F 744. 


Besides the cases already cited herein, all of which 
dealt with the identical question here under considera- 
tion, the views hereinabove expressed are supported 
by Laser v. Fowler, 170 S. W. Rep. 223; Miller v. Beck, 
142 Pac. Rep. 603; Reitman v. Fiorillo, 72 Atl. Rep. 
74; and the note to Roberts v. James (83 N. J. Law 
492), Ann. Cas. 1914 B859; Black on Recission and 
Cancellation, Sec. 212; also see 15 C. J. 1221, 6 R. C. 
L. 860. See also the many cases cited in Cecennial 
Digest, Vendor and Purchaser, Sections 58 and 110. 


In the aspect last discussed, the bill of complaint 
does not wholly fail to state a case for equitable relief 


by recission. The demurrer was therefore properly 
overruled. 

Affirmed. 

TERRELL, C. J. and WHITFIELD and BROWN, 
J., concur. 

ELLIS, J., concurs specially. 

BUFORD, J., dissents. 

Opinion filed May 11, 1929. 

An appeal from the Circuit Court for Pinellas 
County, DeWitt T. Gray, Judge. 

Mabry, Reaves & Carlton, for Appellant; 

Anderson & Lewis, for Appellee. 


ELLIS, J., concurring. 

The opinion which I prepared in this case treated 
the bill of complaint as one seeking a rescission of the 
contract of purchase upon the ground of a misrepre- 
sentation by the seller of a material fact concerning 
not the title but the desirability of the property tor 
the purpose for which it was sold. The bill of com- 
plaint, although unskilfully prepared, definitely al- 
leges that certain representations which the Company 
had made to the complainant to induce her to purchase 
the property which she bought were made to deceive 
and mislead her and did deceive and mislead and led 
her to execute the contracts and make the cash pay- 
ments. 

There is no allegation of the bill and no clause in 
the contract of sale which shows that there were any 
dependent covenants to be performed concurrently; 
nor is the case presented upon such a theory. The 
same reasoning that exists in the majority opinion 
may be applied to any case when the seller of property 
agrees to erect certain buildings or make certain im- 
provements where the covenant does not go to the 
whole consideration of the contract. 

If the contract in this case may be considered as a 
covenant on the seller’s part to make certain improve- 
ments, the covenants are independent covenants which 
do not go to the whole consideration of the contract 
and the breach of them by the seller does not warrant 
a rescission of the contract by the injured party. 
That the lots, which were the subject of the contract, 
were of some value is a proposition which cannot be 
disputed. The promise of the seller to beautify them 
and pave the streets and build apartment hotels, 
churches, lodges and schools were independent prom- 
ises on the seller’s part. There is not a word in the 
contract which suggests that the payment of the bal- 
ance of the purchase price of the lots was to be de- 
pendent upon the building of the houses and paving 
of the streets, as the Company agreed to do; nor is 
there any suggestion either in the bill or the contract 
that those promises were to be concurrently redeemed. 

The logic of the majority opinion is that the pur- 
chaser was not required to make a single payment 
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after the initial cash payment until all the promises of 
the seller had been redeemed even to the beautifica- 
tion of the streets and parkways by the planting of 
“ornamental shrubbery”. 

To hold that the independent promises of the con- 
tracting parties were dependent covenants to be con- 
currently performed is to write a new agreement for 
the parties and to assert that the promise of the seller 
was the sole consideration for the purchaser’s con- 
tract. 

The opinion prepared by me rested upon the pro- 
position that corporations, engaged in the “develop- 
ment” of subdivisions of towns or city blocks, which 
hold out to the public plans in elaborate and meticu- 
lous detail showing as part of the so-called “develop- 
ment” parks, streets, sewers, water and electric fa- 
cilities and buildings such as churches and _ school- 
houses as part of its scheme of development are repre- 
sentations of material facts as to the value and desira- 
bility of the property for the purpose for which it is 
sold, and if such representations are false and made 
‘to deceive persons whom the company seeks to interest 
and to whom it expects to sell they constitute a fraud 
which justifies a rescission of the contract on the part 
of the injured party. 

Such is the doctrine of the cases cited in the opin- 
ion which I prepared some of which were Riverside 
Investment Co. v. Gibson, 67 Fla. 130, 64 South. Rep. 
439; Nixon v. Temple Terrace Estates, Inc., decided 
at the present term. 

I do not consider the case of Southern Colonization 
Co. v. Derfler, 73 Fla. 924, 75 South. Rep. 790, L. R. 
A. 1917F 744 as analagous. In that case Derfler paid 
a part of the purchase money in cash upon the execu- 
tion of the contract, the remainder of the purchase 
price was to have been paid in five yearly install- 
ments. The contract expressly stated that the consid- 
eration consisted in part of the vendor’s written prom- 
ise that it would construct and operate a line of rail- 
road through the body of land of which the tract pur- 
chased was a part within ten miles of the vendee’s 
tract before the due date of the second deferred pay- 
ment. While the opinion in that case makes some 
reference to dependent covenants the decision rests 
upon a different principle, which is that when a fail- 
ure to perform a contract is in respect to matters 
which would render the performance of the rest a 
thing different in substance from what was contracted 
for the party not in default may abandon the con- 
tract; that as the Company had failed to construct 
and operate the railroad by the date agreed upon it 
was not capable of conveying to Derfler that which he 
had contracted to buy. é 

I am of the opinion that the bill is not wholly 
without equity on the principle that the representa- 
tions by the Company were false representations of 


a material fact upon which the complainant acted to 
her injury. 
So the order should be affirmed. 


BUFORD, J., dissenting. 

lL find no fault with the enunciation of the law as 
embraced in the majority opinion, but I am unable to 
so construe the contract involved in this case as to 
apply that law to this contract. It appears to me that 
the clause of the contract which is relied upon as a 
dependent covenant of the vendor is entirely too 
vague and uncertain to be so construed. The clause 
relied on is as follows: 

“The seller agrees in its development of Sun 
City to (a) Accomplish installation on the street 
or streets adjoining said land of electric lights 
and water facilities; (b) accomplish paving of 
said street or streets adjoining said land and the 
laying of sidewalks on each side thereof; (2) 
Beautify said streets and parkways adjoining 
said land with trees and ornamental shrubbery 
in keeping with its development of Sun City.” 

The seller did not agree to install electric lights, 
water facilities, nor to pave the streets, or lay side- 
walks or beautify the streets and parkways, except in 
keeping with its development of Sun City. In other 
words, it did not agree to make any of these improve- 
ments until there was a demand for their use and the 
bill does not show or allege that there was any de- 
mand or necessity for the use of such utilities, nor 
that there was anyone within the area involved to be 
served by such utilities. In this contract the seller 
merely agreed that in its development of Sun City it 
would accomplish installation on the street or streets 
adjacent to the land of electric lights and water fa- 
cilities. Cetrainly the seller would not be required 
to accomplish this purpose until some buyer was ready 
to use such facilities. The seller also agreed to ac- 
complish the paving of street or streets adjoining the 
land and laying sidewalks on each side thereof and to 
beautify the streets and parkways adjoining said land 
with ornamental shrubbery in keeping with its devel- 
opment of Sun City. There is no showing that there 
has been any development of Sun City. 

I take it that we can not re-write the contract for 
the parties and that the above quoted clause in the 
contract before us was designedly so drawn as not to 
constitute a dependent covenant for the non-perform- 
ance of which the buyer could enforce rescission. 

I, therefore, think the demurrer should have been 
sustained. 


J. A. B. SHIPPEY, 
Appellant, 


v. BROWARD COUNTY. 
ANNA T. SHIPPEY, 
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Appellee. 
BUFORD, J. 

The appellant sued the Appellee for divorce alleg- 
ing as the grounds for divorce wilful, obstinate and 
continued desertion of the Complainant by the De- 
fendant for a period of more than one year prior to 
the filing of the Bill for Divorce. 

Service was had on the Defendant and she ap- 
peared to and answered the bill. Replication was 
filed, a master appointed, testimony taken, master’s 
report filed and final decree entered, finding the 
equities with the Defendant and dismissing the bill at 
the cost of the Complainant. 

From the final decree an appeal was entered. 

There were two assignments of error, both of 
which may properly be considered together as the 
only question raised is whether or not the decree 
finds support in the pleadings and the evidence. 

The allegation of the bill having been specifically 
denied in the answer the burden was upon the Com- 
plainant to prove the allegations of his bill and to 
prove the existence of every material element re- 
quired to constitute the grounds for divorce alleged 
in the bill and relied upon. 

In Hill & Hill, 62 Fla. 493, 56 So. 941, this court 
speaking through Mr. Chief Justice Whitfield says: 

“It is essential to prove an intention to desert 
where the ground upon which a divorce is sought 
is wilful, obstinate and continued desertion. Con- 
tinued separation between husband and wife 
which may be consistent under the proofs with 
no intention to wilfully and obstinately desert, is 


not a desertion within the meaning of the statute. 


Crawford v. Crawford, 17 Fla. 180. 

If a wife deserts without cause, and after- 
wards realizes that she has acted foolishly, and 
would return if the way was open for her, but her 
husband refrains from doing anything to induce 
her to return, for the purpose for making her ab- 
sence a ground of divorce, her desertion is not ob- 
stinate. Trail v. Trail, 32 N. J. Eqr. 231. 

The essence of the wrong of desertion by a 
wife consists in her refusing to live with her hus- 
band when he wants her to live with him. New- 
ing v. Newing, 45 N. J. Eqr. 498, 18 Atl. Rep. 
166. 

When a husband, not entirely blameless for 
the act, makes no effort to prevent his desertion 
by his wife, and acquiesces in and appears satis- 
fied with its continuance, he is not entitled to a 
divorce on the ground of desertion. Herold v. 


Herold, 47 N. J. Eqr., 210, 20 Atl. Rep. 375, 9, 

L. R. A. 696.” 
In Welch v. The State, 69 Fla. 21, 67 So. 224, this 
court approved the definition of desertion as stated in 
Rector v. Rector, 78 N. J. Eq. 386, 79 Atl. Rep., 295, 


in which it was held that the word desertion has a 
broader meaning than mere physical separation. 

In Schouler on Marriage, Divorce, Separation and 
Domestic Relations, Sixth Edition, Vol. Two, Page 
1832, that eminent writer says: 

“It may be laid down that legal desertion in 
the present sense of our divorce acts, imports 
three things: (1) An actual cessation of cohabita- 
tion for the period specified; (2) The wilful in- 
tent of the absent spouse to desert; (3) Desertion 
by that spouse against the will of the other. Un- 
less these three things concur, there is no legal 
desertion established such as to justify a divorce 
in the petitioner’s favor. Thus, if the husband 
leaves his wife in his house, and subsequently re- 
turns, with her consent, so as to see the children 
habitually, though he does not cohabit with her, 
this is not legal desertion. Or, if an ill-treated 
wife tells her husband that either he must leave 
the house or else she will, his leaving her will not 
amount to desertion, so as to give her ground of 
divorce, for this is compliance with her own 
wishes. Or, if the spouses are merely shown to 
have lived separate, the husband rendering no 
support to the wife, this is not legal desertion. 
In short, a separation procured by artful effort, 
or by mutual consent, or by a ready acquiescence 
in a request, cannot be construed into legal de- 
sertion, so as to constitute the basis of a suit for 
divorce like the present; for, if it could, all dis- 
contented couples might find a way of procuring 
their freedom very readily, with little scandal and 
delay, by living apart for one, two or three years, 
as the case might be.” 

The proof of the third element mentioned in the quo- 
tation above, that is, “Desertion by that spouse 
against the will of the other’, is not established by 
the record in the case before us. 

It is well settled in this jurisdiction that the Chan- 
cellor’s findings of facts, though based upon evidence 
taken before a master, will not be disturbed unless 
the evidence clearly shows that such findings are er- 
roneous. Cobb v. Cobb 82 Fla. 287, 89 So. 869; Las- 
seter v. Long, 85 Fla. 439, 96 So. 841, Simpson v. First 
National Bank, 74 Fla. 539, 77 So. 204; Trigo v. Trigo, 
90 Fla. 61, 105 So. 123. 

The decree should be affirmed and it is so ordered. 

Affirmed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, C.J., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed May 22, 1929. 

An appeal from the Circuit Court for Broward 
County, Vincent C. Giblin, Judge. 

C. E. Farrington, for Appellant; 

Baxter, Byrd & Walton, for Appellee. 
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STATE OF FLORIDA ex rel. | 

FRED H. DAVIS, Attorney 

General, and K. R. MURRELL, 
Relators, 

Vv. QUO WARRANTO. 
WALTER W. ROSE, THOMAS C. 
HAMMOND and WILLIAM R. 
RANNIE, as the Florida Real 
Estate Commission, 

Respondents. 
ELLIS, J. 

Upon information lodged in this Court by the At- 
torney General in behalf of the State and K. R. Mur- 
rell, a citizen, a writ of quo warranto was issued 
directed to Rose, Hammond and Rannie to answer by 
what warrant or authority they claim to have or ex- 
ercise the office and powers of Florida Real Estate 
Commissioners. 

The respondents demurred to the information. 

The writ charges that it appears from the petition 
(information) that the respondents usurped and as- 
sumed to exercise the office under “Chapter 11336 
Laws of Florida, Extraordinary Session 1925, and 
also House Bill Number 469 Laws of Florida 1927, 
which said Chapter and Laws are averred to be un- 
constitutional and void for reasons specified in said 
petition”. House Bill number 469 is Chapter 12223 
Laws of Florida 1927. 

Something is mentioned in the information about 
Murrell being a real estate broker and his business 
coming within the provisions of the statute atacked, 
and being required to pay ten dollars on account of 
charges and expenses. 

Among other things, the information alleges that 
the respondents, acting under authority of the two 
statutes, have accumulated and now have on hand 
approximately twenty thousand dollars which should 
be paid into the State Treasury to be disposed of as 
the law now, or may hereafter, provide. The in- 
formation seeks the removal of the respondents from 
office, an accounting of the monies in their posses- 
sion, and the payment of the same into the State 
Treasury. 

Aside from the double purpose of this proceeding, 
which is an anomaly, it is not clear why if the chan- 
cery powers of the court may be exercised to require 
an accounting from the respondents it should be 
limited to the money they now have on hand. 

Joining K. R. Murrell as a so-styled relator, or as 
one in whose behalf the information was filed, was 
unnecessary. So were the allegations as to his occu- 
pation and the effect upon it which the enforcement 
of the provisions of the statute would have.. This 
Court has said heretofore that the authority to bring 
the information, as well as the responsibility for it, 
is the Attorney General’s. Mr. Murrell’s grievance 


as citizen or real estate broker adds nothing to such 
authority and takes nothing from the responsibility. 
See State ex rel. Moodie v. Bryan, 50 Fla. 293, 39 
South. Rep. 929. 

In that case the court treated the information as 
brought in the name of the State upon the relation of 
the Attorney General, though in a somewhat informal 
manner, “considering the mention of the so-styled 
relators as mere surplusage and in no way affecting 
the validity of the information, nor in any way affect- 
ing the absolute control of the case by the Attorney 
General in his official capacity”, who, the court said, 
was responsible for filing the information, for its 
form, nature, and contents, including all its allega- 
tions, and that such responsibility could not be dele- 
gated by him to any person, or even cast upon this 
Court. 

There is no brief here from the Attorney Gen- 
eral’s office to aid this Court in determining the 
many questions sought to be presented involving the 
constitutionality of the statutes under the authority 
of which the respondents are serving as the Florida 
Real Estate Commission. 

The brief filed in behalf of the “Relators” dis- 
cusses at length the many provisions of the Constitu- 
tion against which the information alleges the statutes 
offend. We should have liked to have had the ben- 
efit of the Attorney General’s views upon at least a 
few of such questions. The brief of able counsel for 
the relators, while helpful, might have been less gen- 
eral and more specific in its attack upon the statutes. 
It is a rule, very generally observed at the bar and 
invariably followed by this Court, that one who as- 
serts the unconstitutionality of a statute should show 
beyond all reasonable doubt that the statute inevita- 
bly conflicts with some designated provision of the 
Constitution. See Neisel v. Moran, 80 Fla. 98, 85 
South. Rep. 346; Board Com’rs of Everglades Drain- 
age District v. Forbes Pioneer Boat Line, 80 Fla. 252. 
86 South. Rep. 199. 

The information attacks two statutes. The brief 
discusses several. The two statutes which the in- 
formation attacks are the same as those mentioned in 
the writ, Chapter 11336 Laws 1925 and Chapter 12223 
Laws 1927, supra. The latter act is entitled: 

“AN ACT to Define, Regulate and Register 
Real Estate Brokers and Real Estate Salesmen, 
and to Regulate Their Relations with the Public; 
to Create the Florida Real Estate Commisison, 
Provide for Its Organization, Succession and the 
Payment of its Expenses, Prescribe Its Powers, 
Duties and Privileges, and the Supervisory Con- 
trol by, and Ancillary Powers of, the Courts 
Touching the Subject; and to Prescribe Penal- 
ties for the Violation of the Act.” 

That act was intended to be, and is, a complete 
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revision of the subject of the former. Although it 
contains no repealing clause, the act of 1925 is repeal- 
ed by the act of 1927 by implication. See Jernigan v. 
Holden, 34 Fla. 530, 16 South. Rep. 413; Sparkman 
v. State ex rel. Bank of Ybor City, 71 Fla. 210, 71 
South. Rep. 34; Dees v. Smith, 55 Fla. 652, 46 South. 
Rep. 173. 

If Chapter 12223 Laws of 1927 is valid it will be 
unnecessary to consider Chapter 11336 Laws of 1925. 
The subject dealt with by Chapter 12223, supra, is 
defined in the first few words of the title: “‘to Define, 
Regulate and Register Real Estate Brokers and Real 
Estate Salesmen, and to Regulate Their Relations with 
the Public”. The subject of Chapter 11336, supra, was 
the same although expressed in fewer and different 
words. 

The information attacks the act of 1927, Chapter 
12223, as being in violation of many of the provisions 
of both the Constitution of the United States and of 
the State of Florida. Thirty of the forty-eight sec- 
tions of the act are attacked as violating some specific 
section or provision of one or both Constitutions. 
Seven Sections of the Declaration of Rights, Article 
III Section 16, Article V Sections 17 and 35 Constitu- 
tion of Florida; Article 1 Section 10, Article IV Sec- 
tion 2, Article 5 and the Fifth and Fourteenth Amend- 
ments to the Constitution of the United States, are 
asserted to be violated by the act under consideration. 
According to the information, the legislature would 
seem to have taken no account of constitutional lim- 
itations, Federal or State, but upon the other hand to 
have ignored the organic law in no less than seventy- 
two instances in thirty of the forty-eight sections of 
the act. It remains to be ascertained whether as a 
matter of fact or law either constitution. has been 
violated in a single provision of the act and if so 
whether such invalid portion may be eliminated and 
the valid portions of the act retained. 

It may be appropriate to observe that the subject 
with which the act deals, viz: the business of buying 
or of selling real property upon commission for a 
percentage of the agreed price or a specific fee to be 
paid by the purchaser or seller, has not been attacked 
by the information as being without the scope or 
range of police regulation but the brief assails the act 
upon that ground. We may just as well dispose of 
that point here. 

Bargaining or carrying on negotiations by an in- 
termediary between a principal and a third person in 
the matter of business transactions, the acquisition 
of contractual rights affecting either personal or real 
property through an agent or broker, has long been 
considered a legitimate occupation in which any per- 
son may engage. Yet brokers of merchandise, stocks, 
or real estate are subject to the imposition of a tax 
upon the occupation and legislative regulation of it 


under the police power of the state. 

A good statement of the nature and extent of the 
power was expressed by Mr. Chief Justice Redfield 
in Thorpe v. The Rutland and Burlington Railroad 
Company, 27 Vt. 140, 62 Am. Dec. 625. He said: 
“This police power of the state extends to the protec- 
tion of the lives, limbs, health, comfort, and quiet of 
all persons, and the protection of all property within 
the state. According to the maxim, Sic utere tuo ut 
alienum non laedas, which being of universal appli- 
cation, it must of course, be within the range of leg- 
islative action to define the mode and manner in 
which every one may so use his own as not to injure 
others’. “There is also the general police power of 
the state, by which persons and property are subjected 
to all kinds of restraints and burdens, in order to se- 
cure the general comfort, health, and prosperity of 
the state, of the perfect right, in the legislature to do 
which no question ever was, or, upon acknowledged 
general principles, ever can be made, so far as natural 
persons are concerned”. Private interests of every 
kind fall legitimately within the range of legislative 
control. There is no doubt that the legislature may, 
if the public good is deemed to demand it, require 
property to be used by persons, as well as their bus- 
iness to be conducted, so as to prevent harm or injury 
to the public. 

Rights of property are subject to such limitations 
as are demanded by the common welfare of society 
and it is within the range and scope of legislative 
action to declare what general regulations shall be 
deemed expedient. It is a power resting in the law 
making body of a state, by virtue of the existence of 
government, and embraces all manner of wholesome 
and reasonable laws, either with or without penalties, 
not repugnant to the constitution, as shall be judged 
to be for the good of the commonwealth. See Com- 
monwealth v. Alger, 7 Cush. (Mass.) 53; Thurlow v. 
Massachusetts, 5 How. (U. S.) 504, 12 L. Ed. 256; 
Cooley on Constitutional Limitations p. 583. 


But the police power is not a power to pass uncon- 
stitutional laws. (It has never been true that all 
police regulations are legitimate which are reasonable. 
and that all are reasonable which the legislature 
wills.) The test of the power is found in the effect 
the pursuit of the calling has upon the public weal 
rather than in the inherent nature of the calling. See 
Marymont v. Nevada State Banking Board, 33 Nev. 
333, 111 Pac. Rep. 295, Ann. Cas. 1914 A 162, 32 L. R. 
A. (N. 8S.) 477; State v. Clausen, 65 Wash. 156, 117 
Pac. Rep. 1101, 37 L. R. A. (N. S.) 466. 


What regulations are proper and needful is pri- 
marily for legislative decision, but the court must 
finally determine however whether such regulations 
as may have been prescribed are so just and reason- 
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able as to be in harmony with constitutional guar- 
anties 

The language of Mr. Justice Marshall of Wiscon- 
sin in the case of State, v. Redmon, 134 Wis. 89, 114 
N. W. Rep. 137, 126 A. S. R. 1003, 15 Ann. Cas. 408, 
14 L. R. A. (N. S.) 229, forcefully and clearly sets 
forth the correct doctrine. It is as follows: “It were 
better to always say that the police power extends to 
and permits legislation regulating reasonably matters 
appertaining to the public welfare, since everything 
beyond that must necessarily fall at the threshold of 
some constitutional defense. It is a great power, hav- 
ing more to do with the well-being of society than any 
other, yet one which if exercised autocratically would 
supersede some of the most cherished principles of 
constitutional freedom. It may be extended disastrous- 
ly, or restrained and administered beneficially, accord- 
ing as the judiciary shall perform its constitutional 
functions.” 

It is a power of governmental control adequate to 
meet changing social, economic and political condi- 
tions. It has been said to be a law of necessity, the 
power of self protection on the part of the commun- 
ity. 

Real estate is one of the two great divisions of 
property rights and bears as close a relation to public 
peace and welfare in our civilization as any species of 
private rights. The business of acting as intermediary 
between seller and purchaser in real estate transac- 
tions, the business of real estate broker or salesman, 
is a lawful business, or calling, and any one has a 
right under constitutional guaranties of liberty and 
pursuit of happiness to follow it, but it is nevertheless 
a business which may be conducted in such manner as 
to promote an undesirable state of local, economic ex- 
citement and unrest, which may easily result in a de- 
gree of public distress analogous to that produced by 
mismanagement of a banking institution. 

There is involved in the relation of real estate 
broker and client a measure of trust analogous to that 
of an attorney at law to his client, or agent to his 
principal. The activities of persons engaged in such 
business are largely directed toward developing the 
trading abilities of the parties concerned and creating 
a sales value as distinguished from a conservative or 
substantial value of the lands involved, which not in- 
frequently results in expensive litigation injurious to 
all concerned. If motives for the enactment of laws 
regulating such business are to be sought there would 
seem to be sufficient to justify them. See Quinn v. 
Phipps, 93 Fla. 805, 113 South. Rep. 419; Bratton v. 
Chandler, 260 U. S. 110, 43 Sup. Ct. Rep. 43, 67 L. Ed. 
157; Haas v. Greenwald, 196 Cal. 236, 237 Pac. Rep. 
38; affirmed in 275 U. S. 490, 72 L. Ed. 389; Riley 
v. Chambers, 181 Cal. 589, 185 Pac. Rep. 855; 8 A. L. 
R. 418. 


The possession and enjoyment of all rights are sub- 
ject to the police power and property of every kind 
is held subject to general regulations which are neces- 
sary for the common good and general welfare includ- 
ing contract rights, rights in things intangible as well 
as tangible. 6 R. C. L. p. 202; 4 Blackstone’s Comm. 
162; Cooley’s Const. Limitations, 6 Ed. p. 704; Lindsay 
v. Mayor and City Council of Anniston, 104 Ala. 257, 
16 South. Rep. 543, 53 A. S. R. 44, 27 L. R. A. 436: 
The Northwestern Fertilizer Co. v. Hyde Park, 70 Iil. 
634. 

The police power of a state is not confined to 
regulations looking to the preservation of life, health, 
good order and decency. Laws providing for the de- 
tection and prevention of imposition and fraud as a 
general proposition are free from constitutinal ob- 
jection. People v. Wagner, 86 Mich. 594, 49 N. W. 
Rep. 609, 13 L. R. A. 286, 24 Am. St. Rep. 141. 

In Noble State Bank v. Haskell, 22 Oklahoma 
(text 84) 48, 97 Pac. Rep. (text 605) 590, the court 
quoted from State v. Richcreek, 167 Ind. 217, 77 N. 
E. Rep. 1085, 5 L. R. A. (N. S.) 874, 119 Am. St. 
Rep. 491, as follows: “The question as to what regula- 
tions are proper and needful is primarily for legis- 
lative decision, yet, when the police power is used tu 
regulate a business or occupation which in itself is 
lawful and useful to the community, the courts, if 
called upon, must determine finally whether such reg- 
ulations as may have been prescribed are so far just 
and reasonable as to be in harmony with constitu- 
tional guaranties.” 

The occupation of “Broker”, including “Real Es- 
tate Broker” or persons engaged therein, is deemed a 
proper subject of regulation under the police power. 
9 C. J. 512; 12 C. J. 924. 

In Prettyman v. Florida Real Estate Commission, 
92 Fla. 515, 109 South. Rep. 442, this court, having 
under consideration Chapter 11336 Laws 1925, supra, 
held that the act was a salutary police regulation af- 
fecting the public welfare. 

The court has no power to inquire into the motive 
which prompted any act of the legislature, State v. 
Gleason, 12 Fla. 190. 

In the exercise of its powers the legislature has 
great latitude. The wisdom, policy, or motives which 
prompt a legislative enactment, so far as they do not 
contravene some portion of the express or implied 
limitation upon legislative power found in the consti- 
tution, are not subject to judicial control. See Stewart 
v. DeLand-Lake Helen Special Road and Bridge Dist., 
71 Fla. 158, 71 South. Rep. 42; Seaboard Air Line Ry. 
v. Simon & Co., 56 Fla. 545, 47 South. Rep. 1001. 

The law making power which is vested by the con- 
stitution in the legislative branch of the government 
is subject only to such limitations as expressly or 
impliedly exist in the State and Federal Constitutions. 
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No duly enacted statute should be declared by the 
court to be inoperative as being in conflict with or- 
ganic law unless it clearly appears beyond all reason- 
able doubt that under any rational view it is in posi- 
tive conflict with constitutional law. See City of Jack- 
sonville v. Bowden, 67 Fla. 181, 64 South. Rep. 769, 
Ann. Cas. 1915 D 99; Anderson v. Ocala, 67 Fla. 204. 
64 South. Rep. 775, 52 L. R. A. (N. 8S.) 287; Jordan 
v. Duval Co., 68 Fla. 48, 66 South. Rep. 298. 

All doubts as to the constitutionality of a statute 
are to be resolved in favor of the statute. See Dutton 
Phosphate Co. v. Priest, 67 Fla. 370, 65 South. Rep. 
282. 

The subject of Chapter 12223 Laws 1927, supra, is 
a proper one for police regulation. 

The act is assailed upon the ground that it vio- 
lates Section 16 of Article III of the Constitution in 
that it embraces more than one subject. The inhibi- 
tion prescribed by the section is against the enactment 
of a law which embraces more than one subject and 
matter properly connected therewith, and the section 
requires that the subject be briefly expressed in the 
title to the act. 

The section forbids the legislature to embrace in 
one act two unconnected subjects. The amplification 
of the title does not vitiate the title nor render the 
act subject to the criticism that it embraces two sub- 
jects if the title merely mentions matters germane to 
the one subject. See Schiller v. State, 49 Fla. 25, 38 
South. Rep. 706; State ex rel Moodie v. Bryan, supra; 
Ex Parte Pricha, 70 Fla. 265, 70 South. Rep. 406; 
Fine v. Moran, 74 Fla. 417, 77 South. Rep. 533. 

If the title to an act fairly gives notice of the sub- 
ject of the act so as reasonably to lead to an inquiry 
into the body thereof it is all that is necessary. The 
title need not be an index to the contents of the act. 
See State ex rel. Moodie v. Bryan, supra; Campbell v. 
Skinner Mfg. Co., 53 Fla. 632, 48 South. Rep. 874; 
Butler v. Perry, 67 Fla. 405, 66 South. Rep. 150; 
Hinely v. Wilson, 91 Fla. 815, 109 South. Rep. 468. 

If the title to an act is not misleading it is suffi- 
cient. See Seaboard Air Line Ry. Co. v. Simon, supra; 
State v. Bethea, 61 Fla. 60, 55 South. Rep. 550; Ex 
Parte Gilleti, 70 Fla. 442, 70 South. Rep. 446; Van 
Pelt v. Hillard, 75 Fla. 792, 78 South. Rep. 693. 

In the case of Smith v. Chase, 91 Fla. 1044, 109 
South. Rep. 94, Mr. Justice Whitfield, speaking for 
the court, said, in substance, that the purpose of the 
first clause of Section 16 Article III of the State Con- 
stitution was to secure singleness of the subject of a 
legislative enactment and to require the title of an 
act to give a fair and reasonable notice to the legis- 
lature and the public of the provisions contained in 
the act; that the subject of an act may be as broad or 
as restrictive as the legislature may determine within 
controlling organic provisions; that the title may be 


broader than the subject of the act. but should not be 
less comprehensive. Having under consideration 
Chapter 10233 Laws of Florida 1925, relating to 
“Licensing, Regulating and Registering of and Defin- 
ing the Terms Real Estate Brokers and Real Estate 
Salesmen”, the court said the act expresses a number 
of matters all of which, including the offenses and 
penalties, may relate to the limited subject of licens- 
ing and regulating “Real Estate Brokers” and “Real 
Estate Salesmen”’. 

A summary of Chapter 12223, supra, may be all 
that is necessary to be given here. It consists of forty- 
eight sections. 

Section one contains nine paragraphs lettered ‘“a” 
to “i” inclusive. It consists of definitions of terms 
used in the act. No attack is made on this section. 

Section twenty-six consists of fourteen paragraphs, 
the first of which provides that the circuit court shall 
have power to revoke, or suspend, the registration of 
any broker or salesman “when it shall be satisfied 
that said broker or salesman” has violated or failed to 
observe any one of the regulations enumerated in par- 
agraphs lettered (a) to (m) inclusive. 

It is alleged that this section violates Sections 1, 
3, 8, 12 and 17 of the Declaration of rights and Article 
3 Section 16 of the Constitution of Florida, Article 1 
Section 10, Article 4 Section 2, Article 14 Section 1, 
and Fifth Amendment to the Constitution of the 
United States, because it is said it denies all men 
equality before the law and denies them certain in- 
alienable rights, among which are “enjoying life and 
liberty, acquiring, possessing and protecting property 
and pursuing happiness and obtaining safety”; denies 
right of trial by jury; imposes cruel and unusual pun- 
ishment; subjects a “person to be subject to be twice 
put in jeopardy for the same offense and/or compelled 
in a criminal case to be a witness against himself, 
and/or be deprived of life, liberty or property without 
due process of law and/or private property be taken 
without just compensation” and impairs the obliga- 
tion of contracts; denies citizens of each state the 
privileges and immunities of citizens of the several 
states; deprives a “person of life, liberty, or property 
without due process of law” “and/or denies to any 
person within its jurisdiction the equal protection of 
the law”. 

Section 2 creates the Florida Real Estate Com- 
mission, prescribes the number of its members, ap- 
pointment by the governor, and qualifies from a stand 
point of years of experience as real estate brokers. 
No attack is made upon this section. 

Section 3 relates to the terms of office of the mem- 
bers of the commission and its organization by the 
election of a chairman and a secretary. No attack is 
made upon this section. 

Section 4 provides that any duties and powers of 
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the commission, except the actual determination of 
informations and the passage and promulgation of 
rules, regulations and by-laws, may be delegated by 
resolution to any member. This section is not at- 
tacked. 

Section 5 empowers the commission to examine 
witnesses and administer oaths: to investigate per- 
sons doing a real estate business in the state; to as- 
certain if they are violating any provision of the 
act; to keep records and minutes of the business de- 
volving on them, and to foster the education of real 
estate brokers and salesmen concerning the ethical, 
legal and business principles which should govern 
their conduct. This section contains the spirit and 
purpose of the act and shows the legislative concep- 
tion of the reasons commending themselves to it for 
the exercise of the regulatory police power. It is al- 
leged that this section violates the provisions of Sec- 
tion 35 of Article V of the Constitution against the 
establishment of other courts than specified in the 
Constitution. 

The gist of a statute is its intent and a material 
disregard of this is a violation of the substance of the 
enactment. The legislative intent therefore should be 
sought for and obtained and the statute be so con- 
strued as to make it valid and effective, if its lan- 
guage permits it. The act should be so construed as to 
advance and not defeat the object sought to be ac- 
complished. See State v. Patterson, 67 Fla. 499, 65 
South. Rep. 659; Willis v. Special Road & Bridge 
District, 73 Fla. 446, 74 South. Rep. 495; Nolan v. 
Moore, 81 Fla. 600, 88 South. Rep. 601. 

This being true it follows that if there are ambig- 
uous terms used in the act, or powers conferred. 
which when the words conveying them are literally 
interpreted would seem to be violative of constitu- 
tional limitations but when applied to the practical 
workings of the agencies supplied by the ‘statute for 
the execution of its purpose they are found to vest 
no such powers nor violate any such limitations, such 
words or ambiguous terms should be so applied and 
interpreted in the light of the legislative intent as 
revealed in the act. 

Section 6 empowers the commission to make by- 
laws for its own government and rules and regula- 
tions in the exercise of its powers; to decide questions 
of practice arising in the trial of informations, hav- 
ing regard to the provisions of the act and the regula- 
tions then in force. It provides that printed copies of 
the rules, or written copies under the seal of the com- 
mission, shall be prima facie evidence of their exist- 
ence and requires the court to judicially notice such 
rules and regulations. This section is attacked be- 
cause it is said that it violates the provisions of Section 
1 of Article III and Section 3 of the Declaration of 
Rights and Section 35 of Article V of the Constitution. 
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Section 7 secures to members of the commission 
the “same protection and immunities as are other 
judicial officers” and provides that the acts of its 
employees acting within the scope of their authority 
shall not be called in question except by the commis- 
sion. It provides that the documents, papers, reports 
or evidence “shall not be subject to subpoena” with- 
out consent of the commission until the same shall 
have been published at a hearing held under the act, 
“unless after notice to the commission and hearing 
the court shall determine that the commission or the 
accused will not be unreasonably hindered or embar- 
rassed”. This section is attacked as being violative of 
Section 11 Declaration of Rights. 

Section 8 provides that executive offices shall be 
established and maintained at a place designated by 
the commission. The information charges this Sec- 
tion to be in violation of Section 1 Article 16 provid- 
ing that the seat of government shall be at the rer of 
Tallahassee, in the county of Leon. 

Sections 9, 10, 11, 12 and 13 relate to compensa- 
tion; necessary expenses; employment of clerks, in- 
spectors and assistants, the seal which the commission 
shall adopt, and provides that copies of the proceed- 
ings and records of the commission and certificates 
signed by the chairman and under the commission seal 
relating to the facts concerning such proceedings 
shall be prima facie evidence thereof in the courts of 
the state. They also relate to the fund to be created 
and known as the Real Estate Commission Fund, 
which is to be kept by the State Treasurer out of 
which the expenses of the administration of the act 
are to be paid and providing for a contingent fund 
to be kept by the commission subject to its check, but 
such fund not to exceed one thousand dollars. It is 
also provided that expenses incurred by the commis- 
sion shall be paid out of the Real Estate Commission 
Fund upon warrants of the Comptroller. There is no 
assault upon these sections. 

Section 14 provides for the registration of all per- 
sons and corporations who under the provisions of the 
act are deemed to be real estate brokers or real estate 
agents and to secure a registration certificate annu- 
ally; prescribes the fee to be paid and prohibits the 
issuing of a real estate occupational license by the 
county judge or collector except on presentation of 
an “active registration certificate for that year’. 
This section is said to violate both the State and Fed- 
eral Constitutions. 

The Attorney General charges in the information 
that the section violates Section 1 of the Declaration 
of Rights in that: “it is a law denying all men equal- 
ity before the law and/or denying men certain inalien- 
able rights, among which are those of enjoying and 
defending life and liberty, acquiring, possessing and 
protecting property and pursuing happiness and ob- 
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taining safety”; that it also violates Section 17 of 
Article V of the Constitution which vests in the coun- 
ty judge the power to issue all licenses required by 
law to be issued in the county; that it also violates 
Section 35 of Article V of the Constitution in that 
there is an attempt to establish other courts than 
specified in the Constitution; that the section violates 
the Fifth Amendment to the Consitution of the United 
States because the said section “are laws depriving a 
person of life, liberty or property without due process 
of law’; and is also violative of Section 1 of the Four- 
teenth Amendment to the Federal Constitution be- 
cause the section abridges “the privileges or immun- 
ities of citizens of the United States and/or are laws 
which deprive a person of life, liberty or property 
without due process of law and/or are laws denying 
the person within the jurisdiction of the State of 
Florida the equal protection of the laws’. 

Sections 15 and 16 relate to non-active certifi- 
cates and registration of members, officers and di- 
rectors of partnerships and corporations. There is 
no attack made upon these sections. 

Section 17 requires applications to be made for 
registration in the forms prescribed by the commis- 
sion and requires all applicants to answer such ques- 
tions and furnish such supporting evidence as the 
commission may require as to the applicant’s quali- 
fications. The Attorney General alleges that this 
section offends against Section 35 of Article V of the 
State Constitution in that other courts than specified 
in the Constitution are attempted to be set up; that it 
offends against the 12th Section of the Declaration of 
Rights in that it deprives “a person of life, liberty 
or property without due process of law’’; and that it 
also offends against the Fifth and Fourteenth Amend- 
ments to the Federal Constitution. 


Section 18 prescribes the qualifications which an 
applicant for registration shall possess. The Attor- 
ney General alleges that this Section violates Section 
2 of Article IV of the Constitution of the United 
States by denying to citizens of other states the priv- 
ileges and immunities of the citizens of Florida, also 
violates the First Section of the Fourteenth Amend- 
ment and the First Section of the Declaration of 
Rights of the Florida Constitution. 


Section 19 provides for approval by the commis- 
sion of the application of a person for registration if 
be is deemed to be qualified. If he is not deemed to 
be qualified the commission is required to prepare an 
information and file the same, and the applicant to 
be notified and given fifteen days to answer it, and 
provision is made for a hearing in the manner pro- 
vided thereafter in the act. This section is deemed 
by the Attorney General to be violative of Section 3 
of the Declaration of Rights securing the right of 


trial by jury, and that it also violates Section 35 of 
Article V of the State Constitution. 

Section 20 requires applicants for registration. 
who are not registered but whose application is ap- 
proved, to appear in person at a place to be desig- 
nated by the commission and answer questions touch- 
ing their qualifications under the provisions of the 
act. This section is also attacked by the information 
as being in violation of Section 12 of the Declaration 
of Rights as compelling a “person to be twice put in 
jeopardy and/or laws depriving a person of life, liber- 
ty and property without due process of law’, and in 
violation of Section 24 of the Declaration of Rights 
“and/or laws impairing and denying rights retained 
by the people”; also as violating the First Section of 
the Fourteenth Amendment and the “Second Section 
of the Fourth Article of the Constitution of the United 
States”. The Court is not favored, however, with any 
suggestions as to the particular phase of the Section 
which so offends. 

Sections 21, 22, 23, 24 and 25 are not attacked. 
They relate to renewals of certificates: signs which 
brokers are required to keep on or about the entrance 
to their offices; change of address and the registra- 
tion of branch offices and fees to be paid therefor 
when in the judgment of the commission a branch 
office is established. 

Section 27 relates to informations. The section 
makes provision for the preparation and filing of an 
information when, from complaints received or upon 
investigation, it appears that the registration of an 
applicant ought to be denied, revoked or suspended. 

The Attorney General deems this section to be in 
violation of Section 35 of Article V and Section 16 
of Article III of the Florida Constitution, because he 
says it establishes courts other than the Constitution 
contemplates and “embraces more than one subject 
and matter properly connected therewith”. 

Section 28 requires that when an information is 
pending against one he shall be notified not less than 
twenty days before he shall be required to make an 
answer thereto. The Attorney General attacks this 
section as being in violation of Section 16 of Article 
III of the Constitution because he says it “embraces 
more than one subject and matter properly connected 
therewith”. 

Section 29 deals with a sort of procedure to be ob- 
served by the commission when issues of fact are 
made up upon informations which have been filed and 
to which answers have been made. It provides for 
the examination of witnesses by an examiner ap- 
pointed by the commission, vests the examiner with 
the power to administer oaths, examine witnesses, 
rule on the admissibility of evidence subject to review 
by the “Court or Commission”, give notices of hear- 
ings, report the testimony in writing and certify to 
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all his acts. This section provides a method by which 
questions arising upon the qualification of an appli- 
cant for registration, or upon charges involving a 
revocation or suspension of a registrant’s certificate, 
may be resolved by the commission in so far as it may 
act upon the evidence which may be adduced. This 
section is deemed to be void because it offends, says 
the Attorney General, against Section 33 Article V. 
Section 16 Article III and Section 3 of the Declara- 
tion of Rights of the Florida Constitution. 

Section 30 relates to evidence before the commis- 
sion, or the courts, in proceedings where: the pay- 
ment of a fee or commission may be involved; or 
whether a person is properly registered. The section 
provides that in the former case proof of the perform- 
ance of the service shall be prima facie evidence that 
the service was performed in expectation of the pay- 
ment of a fee, and in the latter case the burden of 
proof is cast upon the person whose registration is at- 
tacked. The section also provides that photostatic 
copies of papers and documents may be introduced in 
lieu of the originals, or type written copies may be 
substituted after production of the originals to the 
examiner. It also provides for the production in evi- 
dence of the book of accounts of any person when 
shown to have been kept in the regular course of bus- 
iness, without calling the person who made the entries. 
It is also provided that the weight of such evidence is 
to be decided by the court or commission. 

The information attacks this section as being vio- 
lative of Section 12 of the Bill of Rights because it 
“compels a person in a criminal case to be a witness 
against himself and/or be deprived of life, liberty or 
property without due process of law’; that it also 
violates Section 16 of Article III and Section 33 of 
Article V of the Constitution. 

Section 31 provides that where a person shall be 
an applicant for registration the commission shall 
hear and determine the case. When the person shall 
be a “registrant” the commission, upon issue of law 
joined or the report of the examiner shall be filed, 
may certify the record to the circuit court in which 
the “registrant” shall be registered for ‘further pro- 
ceedings” according to law. It provides that the 
cause shall thereafter be prosecuted by the commis- 
sion by its counsel on the relation of the original 
plaintiff. It provides that such cases shall have pre- 
cedence over ordinary business of the court; shall be 
heard and decided at chambers and provides that the 
“registrant”, called defendant, may appear in all cases 
in person or by counsel before the commission or the 
court. This section is assailed by the information be- 
cause it is alleged that it violates Section 3 of the 
Declaration of Rights and the Thirty-Fifth Section of 
Article V of the Constitution. 

Section 32 prescribes a procedure by which causes 


involving the registration of an applicant or revoca- 
tion of his certificate may be tried. It provides that 
the answer shall deny allegations of the information 
deemed to be untrue or may allege facts in avoidance. 
Allegations not denied are deemed to be true. If no 
answer is filed or if the facts averred in the answer 
are admitted the section provides that no proof shall 
be required and the court or commission may deter- 
mine the cause on the pleadings. It also provides for 
setting the issues down for hearing, and liberality in 
allowing amendments by court or commission. 

The section is assailed by the information as be- 
ing violative of Article III Section 16 and Article V 
Section 35 of the Constitution. 

Section 33 vests the court or commission with the 
power to cause an order to be entered in an “appro- 
priate order book, or the chancery order book’, de- 
nying, revoking or suspending the registration of the 
defendant or dismissing the information. It provides 
for referring the cause back to the examiner for ad- 
ditional proof. The order to contain a finding of 
fact; and no order denying an application shall be sus- 
pended by an appeal or order of a court or judge ex- 
cept on final entry of an order of reversal. It is pro- 
vided that in “denial proceedings’ “it shall not be an 
objection” that the commission “did not receive, dis- 
cuss or decide any matter in formal meeting, but it 
shall be sufficient if the order shall be signed or as- 
sented to in writing by a majority of the members”. 
Findings of fact are required to be supported by a 
preponderance of the evidence and the burden of proof 
is upon the applicant to overcome the allegations of 
the information. It is also provided that an order 
revoking or suspending the registration of a broker 
shall automatically suspend the certificates of all his 
salesmen, and if a partnership or corporation then all 
the member officers and directors of such during the 
period of suspension until a new connection is secured. 
It also provides that when an order of revovation or 
suspension is entered the court shall enjoin the de- 
fendant from violating its terms. This section is al- 
leged to be invalid because it is said to violate Sec- 
tion 3 Declaration of Rights, Article 3 Section 16 and 
Article V Section 35 of the Constitution. 

Section 34 relates to the issuing of subpoenas 
duces tecum by the commission when an investiga- 
tion is being conducted, or by any clerk of a court or 
examiner appointed under the provisions of the act, 
requiring the witnesses to appear before the com- 
mission, the examiner or any authorized representa- 
tive of the commission at a time and place to be named 
in the writ and bring the books, documents, etc., re- 
quired, and provides by whom the subpoenas may be 
served. It provides for punishment of witnesses who 
refuse to appear before the commission, or the ex- 
aminer, or refuse to answer questions, in a kind of 
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contempt proceeding before the circuit court. It also 
provides for payment of witness fees. The section 
contains a clause providing that a witness may not 
be required to attend a hearing outside of the county 
wherein he resides unless it be shown to a county or 
circuit judge that the witness is “attempting to avoid 
appearing.” 

This section is attacked because it is said to offend 
against Section 11 of the Declaration of Rights be- 
cause it is a law “denying a person in a criminal 
prosecution to have the right of a speedy and public 
trial by an impartial jury in the eounty where the 
crime was committed and/or have compulsory process 
for the attendance of witnesses in his favor"; that it 
also violates Article III Section 16 and Article V 
Section 35 of the Constitution. 

Sections 35, 36, 37, 38 and 39 provide for the pay- 
ment by the commission to judges, clerks, sheriffs 
and other officers the fees which are provided by law 
for services they may perform upon request of the 
commission; the protection of witnesses as if they 
were engaged in judicial proceedings; the payment of 
witnesses secured by the defendant, who is required 
to advance such costs before he shall be entitled to 
subpoenas for them; for appeals to the Supreme 
Court from orders of the circuit court; the use on ap- 
peal of the original files in the cause; appeals to the 
circuit court from orders of the commission and the 
procedure in such appeals, and the records to be used. 
Provision is also made for review of circuit court 
judgments on certiorari under the rules of practice. 
These sections are assailed as violative of Article III 
Section 16 of the Constitution. 

Section 40 makes provision for the restoration to 
a person of his rights as a broker when an order re- 
voking or suspending his registration has been re- 
versed and to the rights to which he is entitled if his 
application was denied and that order reversed. This 
section is attacked because it is said that it violates 
Sections 12 and 24 of the Declaration of Rights of 
the Florida Constitution in “depriving a person of 
life, liberty or property without due process of law” 
and in “impairing or denying rights retained by the 
people”; that it also violates the Fourteenth Amend- 
ment to the Constitution of the United States. 

Sections 41 and 42 provide that the commission 
shall not be required to advance any fee or costs to 
any officer or witness, or to execute any bond in any 
proceeding, but provision is made for auditing and 
paying fees or costs for which the commission is lia- 
ble. Provision is also made for payment of costs 1n- 
curred by the defendant from funds of the commis- 
sion. Section 42 makes provision for bills in equity 
to be filed by the commission against a broker or 
salesman who has violated any provision of the act or 
regulation of the commission; for an “injunction” or 
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writ of “mandamus” restraining them from further 
operating as a broker and provides for the issuing bv 
the Circuit court of any or all such writs; vests the 
court with power to punish for contempt any viola- 
tion of any of its orders. These sections are attacked 
because it is said they violate Section 1 of the Declara- 
tion of Rights, Article III Section 16 of the State 
Constitution, and the Fifth and Fourteenth Amend- 
ments to the Constitution of the United States. 

Section 43 relates to the service of notices that 
may be required by the act providing that the same 
may be sent by registered mail, proof of the service 
by affidavit, and requiring such notice to contain suf- 
ficient information to put the person notified on in- 
quiry and which will reasonably lead to a discovery of 
all facts necessary to the protection of the rights of 
the person notified. The information attacks this sec- 
tion as violating Article III Section 16 of the Consti- 
tution. 

Section 44 provides that no contract for compen- 
sation for any service mentioned in subsection (6) of 
Section 1 shall be valid unless the broker or salesman 
shall have complied with the terms of the act in re- 
gard to registration and renewal of the certificate. 
The Attorney General assails this section as violative 
of Sections 1, 3, 8, 12 and 17 of the Declaration of 
Rights and Article III Section 16 of the Constitution 
of the United States and Article 1 Section 10, Article 
4 Section 2, the Fifth and Fourteenth Amendments to 
the Constitution of the United States. 

Section 45 makes provision for the imposition of 
fines for the violation of any of the provisions of the 
act and denounces any such violation as a misde- 
meanor. This section is assailed as being in violation 
of Sections 3 and 12 of the Declaration of Rights and 
Article III Section 16 of the Constitution of Florida. 

Section 46 provides that if any word, phrase, 
clause, sentence or section of the act should be held 
to be invalid such invalidity shall not be held to affect 
any other portion of the act in any manner further 
than to exclude as inoperative such invalid portions 
and shall leave effective all other portions of the act. 
It also provides that if the provisions of the act regu- 
lating appeals be invalid all matters subject to review 
may be reviewed by the Supreme Court on certiorari. 
This section is said to be violative of Article III Sec- 
tion 16 of the Constitution. _ 

Section 47 provides that all persons holding a rey- 
istration certificate by virtue of existing law shall be 
deemed a registrant under this act and all certificates 
heretofore issued shall be deemed valid until their 
expiration. It provides for the transfer of all funds 
existing under the prior laws on this subject to the 
fund created by this act; that the commission created 
under this act be a continuation of the commission 
created under the older act; that no right existing 
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under the other acts should be disturbed by the pro- 
visions of this act. This section is assailed as being 
in violation of the “First Section of the Fourteenth 
Article of the Constitution of the United States”. 

Section 48 provides that the act shall be in force 
“after it shall become a law except that the registra- 
tion fee shall be $3.00 for all classes of certificates 
for the year ending September 30, 1927”. No attack 
is made upon this section. 

The foregoing summary makes clear the theory 
and purpose of the law so far as the language in 
which the statute is framed and the arrangement of 
its parts permit. The lengthy statement seemed to 
be necessary not only because of the many constitu- 
tional objections to the statute which since its passage 
appear to have been discovered but because of the 
form in which the information is cast, which instead 
of grouping the constitutional provisions to which the 
act is deemed obnoxious and applying them to the 
objectionable sections or parts of the act, the sections 
are assailed seriatim and the provisions of the con- 
stitutions deemed to be appropriate to the criticism 
of the particular section applied, thereby producing 
many repetitions and rendering the reading and in- 
terpretation of the information most tedious, even 
laborious. 

The act passed the House of Representatives by a 
vote of seventy-one for its passage to four against it 
and it passed the Senate by a unanimous vote of all 
Senators present and voting, twenty-seven in num- 
ber. It is quite remarkable that a bill under consid- 
eration by the legislature, if indeed it is so meretri- 
cious as claimed, should have run the gauntlet of leg- 
islative criticism and won a place upon the statute 
books with such practical unanimity of indorsement. 

This circumstance emphasizes the wisdom of the 
rule that before the courts undertake to declare an 
act to be inoperative as violative of constitutional 
provisions it should be made to appear beyond a rea- 
sonable doubt that it contravenes some express or 
necessarily implied limitation upon legislative power 
existing in the Constitution. It has been aptly ob- 
served that: legislators are under the same oath to sup- 
port the Constitution and Government of the United 
States and of the State that officers of the judicial 
department are and character and loyalty to govern- 
ment may not be said to be the exclusive possession 
of either department, nor does correct interpretation 
of constitutional provisions depend upon any superior 
knowledge of mysterious or esoteric principles known 
only to the person who has successfully passed a “bar 
exam” and become thereby initiated into the frater- 
nity of legal practitioners. The interpretation of a 
constitution is largely a matter of faithful adherence 
to the meaning of words which the people ordinarily 
accept at their usual signification. As said by the 


court in State v. Butler, 70 Fla. 102, 69 South. Rep. 
771, the language used must be interpreted in a sense 
most obvious to the common understanding at the 
time of its adoption. Legislators are as capable as 
persons occupying judicial positions in ascertaining 
and applying the meaning of such words to statutory 
provisions and are presumed to be just as loyal to the 
government as their brethren of the legal profession 
occupying judicial offices. So the reason for the rule, 
that a statute should appear to be unconstitutional 
beyond a reasonable doubt before the court should as- 
sume to say that it is inoperative because of a viola- 
tion of some constitutional inhibition, is apparent. 
Cotton v. Leon County, 6 Fla. 610; Ex Parte Pritcha, 
supra; Noisel v. Moran, supra. 

The act under consideration is founded upon the 
principle that certain occupations which it is the right 
of any person to take up and pursue as vocations in 
pursuit of happiness, a right secured by the provisions 
of the Constitution, may nevertheless because of their 
relation to public welfare be a subject of police regu- 
lation and their practice thereby governed by such 
reasonable rules as may be prescribed by the Legisia- 
ture in the exercise of its police power. 

We have undertaken to show that the occupation 
sought to be regulated by the act under consideration 
is such an occupation. The question therefore is may 
any provision of the act be deemed unreasonable as 
lying within constitutional inhibitions upon legislative 
power and if so may such provision be deleted and the 
valid portions of the act retained to the end that the 
purpose of the act in its essential features may be 
carried out? 

In substance the act declares who shall be deemed 
to be “Real Estate Brokers” and who “Real Estate 
Salesmen”; that all such persons shall register with 
the commission which the act creates and designates 
as the “Florida Real Estate Commission”, which is 
directed to “foster the education of real estate brokers 
and salesmen concerning the ethical, legal and busi- 
ness principles which should govern their conduct”; 
that all applicants for registration shall possess cer- 
tain qualifications which are that they shall be resi- 
dents of the State, or if a corporation it shall be au- 
thorized to do business in this State, and such appli- 
cants shall have capacity to make valid contracts and 
sue and be sued; that all natural persons who are ap- 
plicants for registration shall be competent, honest, 
truthful, trustworthy, of good character, and bear a 
reputation for fair dealing; that the commission shall 
be vested with the power to ascertain these facts and 
if it is not satisfied that the applicant is qualified the 
latter shall be given an opportunity to be heard before 
the commission upon that matter. 

In these provisions we find nothing which is sub- 
ject to the criticisms made of them. _ 
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When the Legislature undertook to regulate the 
business of real estate broker, or salesman, such was 
no longer one which any person might at his pleasure 
take up and engage in. It became a privilege which 
the state accorded to one upon complying with cer- 
tain conditions deemed to be essential to insure that 
end in the interest of public welfare which the legis- 
lature sought by the enactment of the law. 

The ascertainment of the facts constituting the 
qualifications of applicants for registration neces- 
sarily had to be delegated to a legislative agency in 
this act called a commission. There is nothing viola- 
tive of constitutional principles, nor even uncommon 
in our experience and practice, in this. It is nothing 
more than County Commissioners were empowered to 
do when the sale of intoxicating liquors was a per- 
fectly legal occupation; nor what the Railroad Com- 
missioners are required to do in ascertaining and 
prescribing a transportation rate; nor what the va- 
rious boards of medical, and legal and dental examin- 
ers are required to do. See State v. Holmes, 53 Fla. 
226, 44 South. Rep. 179; State v. Brown, Fla. 563. 
The subject was fully discussed by Mr. Justice 
Randall, then Chief Justice, in the case last above 
cited. There was a time when the sale of intoxicating 
liquors was considered by the people to be a lawful 
business as much so as the sale of other merchandise 
and when the Legislature placed it in the class of vo- 
cations which were subject to police regulation the acts 
were just as vigorously attacked as the statute in- 
volved in this case is attacked. Having decided, how- 
ever, that the particular business was properly classed 
as being within the police regulatory power the only 
question as to the conditions imposed with which an 
applicant had to comply before obtaining a license was, 
were they reasonable as being unaffected by constitu- 
tional limitations. 

In the case at bar, however, the subject dealt with 
by Chapter 12223, supra, is one pertaining to the 
fundamental rights of the citizen and as to which no 
unlimited control is vested in the legislature so that 
the regulations imposed should not be an arbitrary 
interference and control, that is to say, the test of un- 
reasonableness is: are the regulations in violation of 
constitutional limitations? 

Judge Cooley says what the legislature ordains 
and the constitution does not prohibit must be lawful. 
But if the Constitution does no more than to provide 
that no person shall be deprived of life, liberty or 
property except by due process of law, it makes an 
important provision on this subject because it is an 
important part of civil liberty to have the right to 
follow all lawful employments. See Cooley on Torts, 
(1880) p. 277. 

In these constitutional provisions the citizen finds 
his guaranties to life, liberty and the pursuit of hap- 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


piness. As expressed by another: “His right to pur- 
sue in his own way any lawful calling or business and 
his right to property”. See Bertholf v. O’Reilly, 74 N. 
Y. 509, 30 Am. Rep. 323; People v. Marx, 99 N. Y. 
377, 2 North. Eastern Rep. 29, 52 Am. Rep. 34; 
Butchers’ Union Slaughter House Company v. Cres- 
cent City Live Stock Landing Company, 111 U. S. 746. 
28 L. Ed. 585, 4 Sup. Ct. Rep. 652. 

The citizen’s right to pursue any lawful business is 
property that cannot be taken from him without due 
process of law. It is one of the privileges of a citizen 
of the United States of which he cannot be deprived 
without invading his right to liberty within the mean- 
ing of the Constitution, said Mr. Justice Bradley in 
the case last cited. See also Ex Parte Boyce, 27 Nev. 
299, 75 Pac. Rep. 2, 65 L. R. A. 47, 1 Am. & Eng. 
Cases 66; Corfield v. Coryell, 4 Was. C. C. 371, Fed. 
Cas. No. 3230; Slaughter House Cases, 16 Wall. 36, 
21 L. Ed. (text 419) 394. 

The legislature may not, under the guise of pro-. 
tecting the public interests, arbitrarily interfere with 
private business or impose unusual and unnecessary 
restrictions upon lawful occupations. These princi- 
ples are fully discussed in the valuable case of Mary- 
mont v. Nevada State Banking Board, et al., 33 Nev. 
333, 111 Pac. Rep. 295, 32 L. R. A. (N. S.) 477, in an 
opinion by Mr. Justice Talbot speaking for the court. 

We find no provision in the Statute contained in 
sections numbered 1 to 25 inclusive which we deem 
to be unreasonable as violative of any provision of 
the Constitutions, State or Federal, to which it is 
claimed they are obnoxious except that provision in 
Section 18 prescribing qualifications which the appli- 
cants for registration shall possess, requiring every 
applicant to be a resident of the State of Florida. 
That clause is violative of Article IV Section 2 and 
Fourteenth Amendment Constitution of the United 
States, and Section 1 Declaration of Rights Florida 
Constitution, in so far as it applies to natural citi- 
zens. It denies to citizens of each state all the priv- 
ileges and immunities of citizens of this State. In so 
far as the clause applies to artificial persons, corpora- 
tions, it may be interpreted to. mean that they shall be 
authorized to do business in this State. In so far as 
it applies to natural persons we hold that it may be 
eliminated under authority of State v. Brown, supra; 
State v. A. C. L. Ry. Co., 56 Fla. (text 642) 617, 47 
South. Rep. 969; English v. State, 31 Fla. (text 350) 
340, 12 South. Rep. 689; Section 46 Chapter 12223, 
supra. 

There is no provision of Section 26 which is in 
derogation of any provision of the Constitutions, Fed- 
eral or State. That section merely vests jurisdiction 
in the circuit court to determine whether the registra- 
tion of any broker or salesman should be revoked or 
suspended. We find nothing in the conditions enu- 


re 
2 
36 
i 
i 
i 
RAS 
} 
q 
ve 
oo 
if 
q 
i 
ii 
4 
4 
i 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 67 


merated which constitute grounds for such suspen- 
sion or revocation that may be considered unreason- 
able. 

Sections 27 to 48 are also free from the constitu- 
tional objections raised. Those sections merely pro- 
vide a system of procedure by which any person or 
corporation against whom charges are preferred, who 
may be an applicant for registration or whose regis- 
tration it is deemed should be revoked or suspended, 
may have the right of trial. Section 31 contains the 
provision that the cause shall be heard and decided at 
chambers. In so far as that may be construed to deny 
a registrant the right of trial by jury we think it is 
bad, but it may also be eliminated or may be construed 
to be permissive at the option of the defendant. 

In any matter relating to investigations by the 
commission, either upon application for registration 
or in preparing the information to be lodged in the 
circuit court, the regulations enumerated by the 
statute and the powers vested in the commission are 
not unreasonable in the sense of violating any con- 
stitutional inhibitions. The purpose of the statute 
being merely to provide that it shall be the business 
of some designated agency, the commission, to take 
the initiative and prepare the case for presentation to 
the court. To this end the commission is authorized 
to issue and cause to be served subpoenas for wit- 
nesses, to hold hearings upon the charges, to make 
its orders, and prepare the case. 

The act secures to the person who may be accused 
and the revocation of whose certificate is sought the 
right to appear in court and submit his cause to the 
properly constituted authority under the Constitution 
to adjudicate his right of property. The procedure is 
statutory but it does not prevent any issue of fact, 
nor the trial of it under the due processes of the law. 
The defendant cannot be concerned with the ways and 
means provided by law for the commission to prepare 
and present its case, he is only concerned with the 
manner of its decision by the court in which he has 
a right under the statute to be heard. 

The demurrer to the information is sustained and 
the writ is hereby quashed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

TERRELL, C.J. and STRUM and BROWN, JJ., 
concur specially. 

Opinion filed May 9, 1929. 

A case of original jurisdiction. 

Writ of Quo Warranto quashed. 

Fred H. Davis, Attorney General, Will O. Murrell 
and Sam E. Murrell, for Relators; 

W. H. Poe and L. E. Broome, for Respondents. 
STRUM, J., concurring. 

I concur in the conclusion and judgment herein, 


as well as in what is said in the foregoing opinion by 
Mr. Justice Ellis, except that I am of the opinion that 
the provision of Section 18 of the Statute, which re- 
quires an applicant for a license to act as a real estate 
broker to be a resident of Florida, is valid. 

The purpose of the Statute under consideration is 
to stabilize real estate transactions and to protect the 
public against financial loss through future repetition 
of unscrupulous practices in transactions involving 
the sale and purchase of real estate. Experiences of 
the recent past in Florida have demonstrated that the 
methods followed by many in such dealings, without 
the restraint of this Statute, have readily adapted 
themselves to the perpetration of deception and im- 
position. See Goldstein v. Maloney, 62 Fla. 198, 57 
South. Rep. 342; People v. Beakes Dairy Co., 119 N. E. 
Rep. 118, 3 A. L. R. 1267. The Statute attempts to 
accomplish the result stated by permitting only those 
who possess certain special qualifications of aptitude, 
ability and integrity to engage in the business of real 
estate broker. 

In his fiduciary relationship to his customer, the 
broker invites, and usually receives, a high degree of 
confidence and trust, in the bestowal of which it is 
competent for the State to protect the customer by 
reasonable regulations upon the broker. Quinn v. 
Phipps, 113 South. Rep. 419. It is appropriate and 
lawful, therefore, that adequate, but reasonable, spe- 
cial qualifications, including that of residence in Flor- 
ida and consequent continued amenability to the proc- 
ess of our courts, be exacted of those who would engage 
in that business. See 12 C. J. 1120. The reasons for 
the qualification of residence are manifold, sound, and 
under the circumstances are lawful, in view of the 
experiences of the recent past in Florida when many 
disingenious practices and impositions were perpe- 
trated by unscrupulous dealers, mostly of nebulous or 
transitory residence, upon credulous and unwary pur- 
chasers. 

The requirement as to residence here involved 
rests upon an entirely different basis, and is wholly 
different in principle, from that wherein, for the pur- 
pose of imposing an occupation license tax, a classifi- 
cation is made which arbitrarily discriminates between 
residents and non-residents, on the ground of resi- 
dence alone, without vther practical justification in 
point of fact, thereby unlawfully discriminating 
against the non-resident solely on account of his resi- 
dence. See Dusenbury v. Chesney, decided at this 
Term, opinion filed April 4, 1929, South. Rep. 

I therefore concur in the conclusion and judgment 
herein, and in the opinion of Mr. Justice Ellis, with 
the exception hereinabove stated. 

TERRELL, C.J. and BROWN, J., concur. 


THE STATE OF FLORIDA, ex rel, FRED 
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H. DAVIS, as Attorney General, and 

ex rel, A. S. WELLS, E. S. MATTHEWS 
and MAMIE G. EATON, as Railroad Com- 
missioners of the State of Florida, 


Relators, 
Vv. MANDAMUS. 
ATLANTIC COAST LINE RAILROAD 
COMPANY, 
Respondent. 


WHITFIELD, J. 
A motion to quash the alternative writ herein was 


denied, State ex rel v. Atlantic Coast Line Railroad, - 


95 Fla. 14, 116 So. 48. The writ requires the res- 
pondent to restore its track into Monticello and to 
render the public service there. The respondent has 
answered and the relators move for a peremptory 
writ notwithstanding the answer. 

“A return to a sufficient alternative writ of man- 
damus must state all the facts relied upon by the 
respondent with such precision and certainty that the 
court may be fully advised of all the particulars neces- 
sary to enable it to pass upon the sufficiency of the 
return; and its statements cannot be supplemented by 
inference or intendment. 

Great strictness of pleading is required in returns 
which set up matter of confession and avoidance. 

A general denial in an answer in mandamus may 
be qualified or explained by the positive averments 
of the answer. 

In mandamus proceedings, by moving for a per- 
emptory writ on the pleadings, the relators admit the 
truth of the well-pleaded averments of facts that are 
contained in the answer or return, but do not admit 
asserted conclusions that are not sustained by facts 
stated in the answer or return. 

A motion for peremptory writ of mandamus, not- 
withstanding the answer, contemplates a final order 
either quashing or dismissing the alternative writ or 
granting the peremptory writ.” State ex rel v. Sea- 
board Air Line Ry. Co., 92 Fla. 61, 63, 83; 109 So. 
656, 657. 

The statutes of Florida contain the following pro- 
visions: 

“Every railroad company shall operate over 
every part of its line not less than one passenger 
and one freight train each way daily except Sun- 
day, unless the railroad commissioners shall de- 
termine that the public need does not reguire a 
greater service than one mixed train each way 
daily except Sunday, and if they shall so deter- 
mine such service will be deemed sufficient until 
the commissioners otherwise order.” Section 4621, 
Revised General.Statutes 1920, Section 6707, Com- 
piled General Laws 1927. 

Under its power “to regulate commerce with for- 
eign nations, and among the several states, and with 


the Indian Tribes,” the Congress of the United States 
enacted the Transportation Act of 1920, which,. 
amending the Interstate Commerce Act of 1887, confers 
upon the Interstate Commerce Commission statutory 
authority with reference to interstate railroads, and 
provides that “no carrier by railroad subject to this 
act shall abandon all or any portion of a line of rail- 
road, or the operation thereof, unless and until there 
shall first have been obtained from the Commission a 
certificate that the present or future public conveni- 
ence and necessity permit such abandonment. * * * 
From and after the issuance of such certificate, and 
not before, the carrier by railroad may, without se- 
curing approval other than such certificate, comply 
with the terms and conditions contained in or attach- 
ed to the issuance of such certificate and proceed with 
the * * abandonment covered thereby. Any * * aban- 
donment contrary to the provisions * * * may be en- 
joined”. U.S. Compiled Statutes, Section 8563; 116 
So. 48. 

The respondent claims that it has at least implied 
authority from the Interstate Commerce Commission 
to remove its railroad track between Yustee and Mon- 
ticello and that the service now rendered the public 
at the station called Monticello that is about two 
miles from the town of Monticello is adequate. These 
asserted defenses do not avail the respondent. The 
answer presents no express or implied authority to re- 
move the tracks between Yuste and Monticello, and 
the service rendered at the new station called Mon- 
ticello is not equivalent to that heretofore rendered at 
the station in the town of Monticello, even if equiv- 
alent service would be a defense to the writ. 

The respondent made application to the Interstate 
Commerce Commission for permission to construct a 
line of railroad from Perry, Florida, north west- 
wardly “to a point at or near Monticello”, the pur- 
pose being to connect with the interstate line from 
Thomasville, Georgia, to Monticello, Florida. The re- 
port made on the application refers to “the construc- 
tion and operation of a line of railroad from a point 
at or near Perry in a northwesterly direction to a point 
at or near Monticello”; and states that it is represent- 
ed that “the chief purpose of the proposed line is to 
form a connecting link between two of applicant’s ex- 
isting lines” to “connect the northern terminus of 
applicant’s Perry branch and the southern terminus of 
its Thomasville (Ga.)-Monticello branch”. The certif- 
icate issued by the Interstate Commerce Commission 
states “that the present and future public convenience 
and necessity require the construction and operation 
of the extension of the line of railroad * * describ- 
ed in the application and report’, which was to “con- 
nect the northern terminus of applicant’s Perry 
branch and the southern terminus of its Thomasville 
(Ga.)-Monticello branch”. The southern terminus of 
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the respondent’s railroad from Thomasville to Mon- 
ticello was in the eastern part of the town of Mon- 
ticello, where the Monticello depot or station was 
located. In making the connection of the extension 
from Perry on the south with the line going north 
from Monticello to Thomasville, the road going north 
from Perry was run west of Monticello to Yustee which 
point is about five miles north of Monticello, leaving 
Monticello about a mile or more to the east from the 
respondent’s extended railroad line. On this line a new 
station for Monticello was built about a mile or more 
west of Monticello, and the service over respondent’s 
road into Monticello was discontinued by removing the 
track between Yustee and Monticello and abandoning 
the station on the eastern side of Monticello. 

The application to obtain authority for the “con- 
struction and operation” of an “extension or connect- 
ing line of railroad from a point at or near Perry to 
a point at or near Monticello”, contained specifica- 
tions of “4.8 miles of Track removed at $300.00. 
$1,440.00” and “1 Brick Station, Monticello, $15.,- 
000.00”. 

These specifications did not amount to an appli- 
cation to “abandon” the line from Yustee to Monti- 
cello; but the fair inference is that the “Brick Station, 
Monticello’, was to be at the southern terminus of 
the Thomasville (Ga.)-Monticello branch in the east- 
ern part of the town of Monticello, and not a mile or 
more west of the town. 

There is nothing in the application, maps, specifi- 
cations, etc., to indicate that the purpose was_ to 
abandon the line into Monticello and to require the 
public to be served a mile or more west of Monticello 
and not at Monticello as theretofore. The certificate 
of authority is to construct and operate an extension 
of the line of railroad described in the application and 
report and “made a part” of the certificate. 

The report states that the proposed line will con- 
nect the northern terminus of the Perry branch and 
the southern terminus of the Thomasville-Monticello 
branch, the latter terminus being on the eastern side 
of Monticello. The certificate that the present and 
future public convenience and necessity require the 
construction of the stated extension of the railroad 
lines, is not an implied authority to abandon a portion 
of the line. 

For the construction or operation of an additional 
or extended line of railroad, the Federal statute re- 
quires a certificate “that the present or future publie 
convenience and necessity require or will require” 
such construction or operation, while to abandon a 
portion of a line of railroad the same section of the 
statute requires a certificate that the present or future 
public convenience and necessity “permit of suen. 
abandonment”. The amended answer does not show a 
certificate that the public convenience and necessity 
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permits an abandonment of “any portion of a line of 
railroad.” 

The respondent company avers “that since the 25th 
day of August, 1927, it has continuously rendered tu 
the town of Monticello and vicinity a better freight 
and passenger service than had been rendered to said 
town and vicinity prior to the abandonment of said 
trackage and old depot within the corporate limits of 
said town.” 

The above and other averments of conclusions are 
not admitted by the motion for a peremptory writ, 
since such conclusions are not supported by particular 
facts averred; and if so admitted they do not justify 
the abandonment of the railroad line into Monticello 
and service thereover, no certificate of authority for 
such abandonment as required by the Federal statute 
being adduced in response to the alternative writ 
brought by the State commanding a continuance of the 
service heretofore rendered as required by the State 
statutes, until permission shall have been lawfully ob- 
tained authorizing a discontinuance and abandon- 
ment of the service. 

A peremptory writ of mandamus is awarded. 

TERRELL, C.J. and STRUM, and BROWN, JJ.. 
concur. 

ELLIS and BUFORD, JJ., dissent. 

Opinion filed May 14, 1929. 

A case of original jurisdiction. 

Fred H. Davis, Attorney General, and Theo. T. 
Turnbull, for Relators; 


William E. Kay, Doggett & Doggett and Thomas 
B. Adams, for Respondent. 


THE STATE OF FLORIDA, ex rel. 
FRED H. DAVIS, as Attorney General, 
and ex rel. A. S. WELLS, E. S. 
MATTHEWS and MAMIE G. EATON, as 


Railroad Commissioners of the State 
of Florida, 


Relators, 
v. MANDAMUS. 
ATLANTIC COAST LINE RAILROAD 
COMPANY, 
Respondent. 


ELLIS, J. dissenting. 

A line of railroad from Thomasville, Georgia, to 
Monticello, Florida, was built by the Savannah, Flor- 
ida & Western Railway Company under a charter 
granted by the State of Florida authorizing the rail- 
road company to construct, maintain and operate a 
railroad from Tallahassee and from Monticello to the 
Georgia-Florida State line. The Atlantic Coast Line 
Railroad Company, a Virginia Corporation, in 1902. 
acquired the franchise property and the line of rail- 
road of the Savannah, Florida & Western Railway 
Company and operated the line of railroad as con- 
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structed by the latter corporation to Monticello until 
August 25, 1927, when it ceased to operate that line 
and dismantled its track. 

An alternative writ of mandamus was issued by 
this Court directed to the Atlantic Coast Line Rail- 
road Company to restore its track from Yustee in Jef- 
ferson County, Florida, to Monticello; to maintain 
it in a reasonably suitable condition to meet the re- 
quirements of the public service and to restore the 
train service and observe the schedules that were in 
effect thereon prior to August 25, 1927, until per- 
mission shall have been lawfully obtained from the 
proper authority authorizing such abandonment or 
to show cause why it refused to do so. 

A motion to quash the writ was denied. State ex 
rel. Davis, v. Atlantic Coast Line Ry. Co., 95 Fla. 14, 
116 South. Rep 48. 

The respondent answered that it abandoned the 
line from Yustee to Monticello by virtue of an order of 
the Interstate Commerce Commission but that it had 
extended a line of railroad formerly but little used 
and with no connections at Monticello southward into 
a main through line connection at Perry, Florida, which 
would give, when put into full operation, direct and 
speedy access to all peninsular Florida and partic- 
ularly to the West Coast; that it had located and built 
a new and well equipped depot on its relocated line 
convenient and contiguous to the town of Monticello 
adequate for its needs for years and was now furn- 
ishing to Monticello faster, better and more frequent 
passenger and freight service than before. 

A demurrer was interposed to the return on the 
ground that it was no defense to the writ; that if. 
presented no issue and consisted of averments which 
were conclusions of law and fact. A motion was also 
made for a peremptory writ and a motion to strike 
certain parts of the return. 

The respondent amended its return and averred 
that the line from Yustee to Monticello was not a 
branch line as defined by the writ; that it was an in- 
tegral part of its interstate line from. Thomasville, 
Georgia, to Monticello, Florida, known as the Thomas- 
ville, Georgia-Monticello, Florida Branch having a 
connection with its main line from Jacksonville, Flor- 
ida, to Montgomery, Alabama. It denied that dismant- 
ling the track from Yustee to Monticello and discon- 
tinuing the depot in Monticello deprived that town 
of railroad facilities and train service over its railroad, 
but on the contrary it was rendering to that town bet- 
ter freight and passenger service over its line of 
road; that it had by due authority from the Interstate 
Commerce Commission provided new and better ta- 


cilities for the handling of the freight and passen- 


ger traffic of the town of Monticello and vicinity 
and thereby had been authorized to abandon its former 
service between said station of Yustee and said old de- 
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pot within the corporate limits of the town of Mon- 
ticello. 

The answer proceeded then to set forth in detail 
the history and economic reasons as well as the cun- 
siderations of public service which impelled the rail- 
road to develop a through line of railroad from its 
line on the Western Peninsular of Florida in a north- 
westerly direction from Perry in Taylor County to a 
point at or near the town of Monticello to connect 
with its Thomasville-Monticello branch; its compli- 
ance with all statutory requirements in that regard; 
the delays in the execution of the plan occasioned by 
the World War and the taking over of its entire sys- 
tem of railway by the Federal Government; the res- 
toration of the system to the Company and the vesting 
of complete authority over it in the Interstate Com- 
merce Commission in so far as the same is related to 
Interstate Commerce including the right to abandon 
any portion of its line of railroad, the right to grant 
authority to make expenditures in that behalf and the 
right to give the respondent authority to issue securi- 
ties for such expenditures or otherwise. 

The answer proceeds with averments in minute de- 
tail as to the conditions existing in the year 1924 in 
the State of Florida rendering it expedient for the 
respondent in order to adequately serve the public 
so far as it lay within the scope of its duties in that 
behalf to construct the connecting link of railway. 
It set forth the work performed in completing the 
surveys through Perry to a point at or near Monti- 
cello, adopted the resolutions which the Revised Gen- 
eral Statutes of Florida contemplated should be adopt- 
ed in such case and authorizing the Vice President 
of the railroad to make and file with the Interstate 
Commerce Commission an application in behalf of the 
respondent, showing the present or future public con- 
venience and necessity which required or would re- 
quire the construction and operation by respondent of 
the proposed extension or connection line of railroad 
from Perry to a point at or near Monticello and to take 
such further action as might be necessary or advisable 
that such certificate might be issued by the Interstate 
Commerce Commission. A copy of that resolution is 
attached to the answer and made a part of it. 

That resolution shows it to have been the purpose 
of the respondent to make such showing as the facts 
warranted as would be necessary to obtain from the 
Interstate Commerce Commission the Certificate of 
Public Convenience and necessity which would auth- 
orize the construction of the proposed connection. 

The answer avers that the application was duly 
made to the Interstate Commerce Commission. It was 
accompanied by a showing as to the convenience which 
the proposed extension would afford to the public; 
the route and termini of the line which showed it 
to be 
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“From a point at or near the station known 
as Perry, on the line of this Company’s railroad 
in Taylor County, in a northwestwardly direc- 
tion through Taylor and Madison Counties into 
Jefferson County,‘and through said Jefferson 
County to a point at or near Monticello, in the 
said County of Jefferson.” 

A map drawn to a scale was exhibited to the In- 
terstate Commerce Commission showing the location 
of the proposed extension. A copy of the map is at- 
tached to the answer and made a part of it. The map 
shows that the town of Monticello lies partly in 
Sections 19, 30 and 31 of Township 2 North, Range 
5 East and partly in Sections 24, 25 and 36 of Town- 
ship 2 North, Range 4 East covering about a mile 
and one third square. It showed the line of road ex- 
tending from a point near the Georgia line in a south- 
easterly direction to a point in Monticello about six 
thousand feet east of the west boundary line of the 
town where the depot was located. It also showed the 
line of the proposed extension from the point near the 
Georgia line in almost a direct south line through a 
point about six thousand five hundred feet east of 
the western boundary line of the town where the 
_ new depot was to be built. It showed the location of 
the new depot to be south of the old Tallahassee and 
Monticello highway. It was built in fact a few hundred 
feet north of the new state highway No. 1, which 
is a wide highway hardsurfaced or paved from Tal- 
lahassee through Monticello. 

The answer averred that due notice of the appli- 
cation was published in newspapers having a general 
circulation in Jacksonville and in Taylor, Madison 
and Jefferson Counties for three weeks, once each 
week; that the Interstate Commerce Commission filed 
a copy of the application for the Certificate of Public 
Convenience and Necessity with the Governor of Flor- 
ida on November 13, 1925, and with the Railroad Com- 
mission of Florida on November 30, 1925; that both 
the Governor and the Railroad Commission expressed 
favorable opinions concerning the proposed extension, 
the latter directly to the Interstate Commerce Com- 
mission. 

The answer avers that as a part of the procedure 
and practice before the Interstate Commerce Commis- 
sion the respondent was required to give answers to 
a questionnaire showing the chief purpose and func- 
tions of the proposed line; the names of other com- 
mon carriers with which the proposed new line would 
connect and the proposed points of track connection; 
the grade and average curvature of the new line; the 
development in the volume of Florida traffic; the pub- 
lic convenience served; the estimated cost of the con- 
struction which included the following items: 

“6 Conibination depots at $5,000. $30,000 

“1 Brick Station, Monticello 15,000 


“Tracklaying and surfacing: 

Ke 

4.8 miles track removed at $300 

for Monticello 1,440” 

That the above items covered the building of the 
new depot at Monticello on the line indicated and the 
removal of the track from Yustee to the old depot in 
Monticello. The answer then makes the following 
averments: 

“That after having all the information afore- 
said, and after the proceedings aforesaid, said 
matters came on to be heard before the Interstate 
Commerce Commission in a proceeding known as 
Finance Docket No. 5169, and on the 14th day of 
December, 1925, said Interstate Commerce Com- 
mission made its report, whereby it was found 
that the present and future public convenience 
and necessity required the construction by res- 
pondent of the line of railroad in Taylor, Madison 
and Jefferson Counties, Florida, as described in 
said application. That said report recited, among 
other things, that the cost of construction as re- 
ported by respondent was estimated at $1,424,- 
400.00, the same being the aggregate shown by 
said estimate of costs, exhibit 3, hereto attached. 
That a complete copy of said report is hereto at- 
tached, marked exhibit 4 and made a part hereof. 
That in accordance with said report a certificate 
of public convenience and necessity was on the 
same date duly issued by the Interstate Commerce 
Commission to this respondent, certifying that the 


present and future public convenience and neces- © 


sity required the construction and operation of the 
extension ‘described in the application and report 
aforesaid.’ Copy of said certificate being hereto 
attached, marked exhibit 5. and made a part here- 
of. 

“That while said proceedings did not inform 
the Interstate-Commerce Commission of the exact 
spot on said new line where respondent would 
build such new brick station for the town of Mon- 
ticello, said proceedings nevertheless showed that 
respondent, as a part of said construction, in- 
tended to build such new depot at some point con- 
venient and accessible to the Town of Monticello 
upon said new line; that by the making of said 
report and order aforesaid the Interstate Com- 
merce Commission impliedly authorized the aban- 
donment of the old depot and station within the 
corporate limits of the town of Monticello, well 
knowing that respondent could not be required to 
maintain two stations and depots to serve the 
same locality. That by authorizing the expendi- 
ture of $1,440.00 for the taking up of said track- 
age, said Interstate Commerce Commission also 
intended and authorized this respondent to aban- 
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don and take up said piece of trackage from the 
station of Yustee to the old station in the Town of 
Monticello.” 

There are averments about the feasibility of the 
route; that surveys were made to determine that point; 
that it was found that a line extending southeast from 
the old depot in Monticello was impracticable; that the 
old line from Yustee would be of no use in the con- 
struction of the new line presenting difficulties and 
obstacles in the way of curves and cuts, quicksand 
and slides that would have greatly increased the cost 
of construction and would be less efficient to serve 
the through traffic from and to the south as well as 
the local traffic to Monticello and vicinity. 


Averments were made to the effect that while the 
proceedings were pending before the Interstate Com- 
merce Commission the Monticello public well knew 
the location of the proposed new station for the town 
of Monticello and acquiesced in and approved it; that 
newspaper articles favorable to the project were pub- 
lished in the local paper; that the site for the new 
depot was selected by officers of the railroad in col- 
laboration with citizens of the county and officers of 
the Jefferson County Chamber of Commerce. These 
averments are replete in detail showing that much 
publicity was given to the proposed plans which were 
carried out. Exhibits numbered 4 and 5 which were 
attached to the answer and made part of it consist 
of the report of Interstate Commerce Commission 
upon the proposition and all the details accompanying 
it and the Certificate of Public Convenience and Ne- 
cessity which was issued by the Commission. 


Averments are made showing that to require the 
railroad to restore the track and maintain both tracks 
and stations would place undue burden of expense up- 
on the Company, render the service non-compensatory, 
require a large outlay of money, operate greatly to 
delay interstate passenger traffic, increase the  ex- 
pense unnecessarily of operating the freight and pas- 
senger trains; that it would become necessary to ob- 
tain permission from the Interstate Commerce Com- 
mission so to do and on this account challenges the 
jurisdiction of this Court to require it. 

It is also averred that the respondent after con- 
structing the new line and erecting the new depot and 
inaugurating the freight and passenger service at and 
through the new station, believing that it had full 
authority from the order and certificate of the Inter- 
state Commerce Commission to do so took up its old 
trackage between the station Yustee (or Alma) and its 
old station within the corporate limits of the town of 
Monticello and closed that station so far as further 
service for freight and passengers by means thereof 
was concerned. 

To compel the restoration of that track and the 
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freight and passenger service at the old depot is the 
purpose of the writ. 

The writer of this opinion has deemed it to be 
suitable to quote fully from the amended answer of 
the railroad because it will be helpful in construing the 
meaning of the Certificate issued by the Interstate 
Commerce Commission, which it is empowered to do 
under the provisions of the Federal Act. U. S. C. A. 
title 49, Chap. 1, Sec. 18-21; Fed. Stats. Ann. No. 23 
pamphlet supp. 

Motions were made by attorneys for the relators to 
strike certain matter from the amended return and 
demurrers to the return of the respondent were filed 
and finally a motion for a peremptory writ of man- 
damus was filed. 

The amended return is thus attacked as a whole 
and in its several parts. 

The respondent contends that there was necessarily 
involved in the judgment exercise by the Interstate 
Commerce Commission in resolving to and actually 
issuing the Certificate of Public Necessity and Con- 
venience to the respondent upon the application made 
by it in the matter of the extension of its interstate 
line from Perry northward, all incidental matters in- 
cluding the abandonment of the road from the point 
called Yustee to Monticello and the discontinuance of 
the depot at the old site. 

The Interstate Commerce Act, as amended by the 
Transportation Act of 1920 (U. S. C. A., Title 49, 
Chap. 1, Sec. 18-21) was referred to by this Court 
in the opinion on the motion to quash the alternative 
writ in this cause and need not be again quoted. See 
State ex rel. Davis v. Atlantic Coast Line Ry. Co., 
supra. 

In the exercise of its power to grant or withhold 
such certificates of necessity and convenience the In- 
terstate Commerce Commission must necessarily use 
the mental processes of apprehension, perception and 
discrimination. In other words, the exercise of such 
power is and must be the result of judgment; that is, 
the act of determining what is conformable to pub- 
lic convenience and necessity. To perform that duty 
it is indispensible that the Commission should be in 
full possession not only of all salient facts obtainable 
but should know and consider all related facts directly 
or indirectly affected by the order or which may tend 
to influence the granting or refusal of it. 

It is inconceivable that in a matter affecting the 
transportation difficulties and conveniences of a great 
country, one of the greatest problems which the peo- 
ple confront, a national body vested with the power 
to determine the measure of public necessity or con- 
venience which would justify the granting or refusal 
of a permission to do certain railroad construction 
work involving the curtailment or extension of public 
transportation services that there should be applied 
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to its procedure and practice the narrow rules applic- 
able to the construction of a plea in abatement in a 
cause at law. 

Nor should the same strict rules for determining 
whether a former judgment would operate as res ad- 
judicata of a subsequent action be invoked as applic- 
able in deciding whether the Certficiate of Public 
Convenience granted to the respondent constitutes its 
authority for doing the act of which complaint is 
made. 

In his work on judgments Mr. Freeman says that 
it is frequently impossible to obtain sufficient data 
to form any satisfactory conclusion whether a for- 
mer judgment will operate as res adjudicata of a sub- 
sequent action without looking beyond the record in 
the former suit and ascertaining from any competent 
evidence what were the real issues brought before the 
court and necessarily entering into the consideration 
of the judgment. And whether the issues in the for- 
mer action sufficiently appear from the record or are 
made known by extrinsic proofs the necessity still re- 
mains of deciding whether a matter controverted at 
the former trial was a material issue or a mere matter 
of evidence brought forward to aid in establishing 
some material issue. A statement often made, said 
he, is that an adjudication is final and conclusive not 
only as to matter actually determined but to every 
other matter which the parties might have litigated 
with the subject matter of the litigation and every 
other matter coming within the legitimate purview of 
the original action both with respect to matters of 
claim and of defense. See Freeman on Judgments, 
5 Ed. Sec. 671-674; Peacock v. Feaster, 52 Fla. 565, 
42 South. Rep. 889; Hay v. Salisbury, 92 Fla. 446, 109 
South. Rep. 617. 

In the former opinion in this case it was said: “We 
think that, in view of these provisions, (referring to 
the Interstate Commerce Act as amended by the Trans- 
portation Act of 1920) the conclusion is inescapable 
that the acquirement of a certificate of convenience 
and necessity is a prerequisite to the abandonment on 
the part of a railroad company of any portion of its 
line of railroad. and that the said act clearly imposes 
the burden on the carrier by railroad to secure such 
certificate. When secured, it is a complete defense 
to an action of this kind, but, until secured, aban- 
donment may be enjoined as provided in paragraph 
20.” 

Applying the holding to the rule announced hy 
Freeman and approved by this Court on the subject 
whether a former judgment will operate as res ad- 
judicata of a subsequent action we should enquire into 
every circumstance or question falling within the pur- 
view of the respondents’ application for the certificate 
and all matters which the Interstate Commerce Com- 
mission had before it and may have considered as ma- 


terial in arriving at the conclusion whether the cer- 
tificate should or should not issue. 

The writer is of the opinion that the rule applic- 
able in questions whether former judgments will op- 
erate as res adjudicata of a subsequent action should 
not be applied strictly in questions of the nature in- 
volved in this proceeding. In the first place, the 
“identities” essential to call into operation the doctrine 
of res adjudicata cannot exist in a case like the one 
at bar. The proceeding and practice before the In- 
terstate Commerce Commission is not a suit or cause 
of action in the sense that there are adverse par- 
ties; the issues are not presented and determined bv 
any system of pleading which is subject to the rules 
of construction applicable in a court of law; the ap- 
plication is in the nature of an ex parte matter al- 
though the statute requires the Commission to give 
notice to the Governor of the State in which the ex- 
tended line of railroad is proposed to be constructed 
or abandoned with the right to be heard as to com- 
plaints or the issuing of securities; the Commission 
has before it the whole question of Public Necessity 
or Convenience involved in the particular application; 
the evidence on which the application is based is sub- 
mitted to the Commission with the application or un- 
der such rules as to the hearings and other matters 
as the Commission may from time to time prescribe. 
The right secured by Section 20 of the Act to the 
United States, the Interstate Commerce Commission, 
the regulating body of the State affected, or any 
party in interest to institute an action to enjoin any 
violation of the provisions of the section by a rail- 
road company may introduce in such an action as was 
done in this case different parties from those before 
the Commission on the original hearing. Yet. a certifi- 
cate granted is a complete bar to any such action. 

The conclusion seems inescapable therefore that all 
the circumstances having any material bearing upon 
the application, whether directly or indirectly affect- 
ed by or affecting the main or principal subject, which 
were laid before the Commission should be submitted 
to this Court to the end that a correct interpretation 
of the Certificate may be obtained in endeavoring to 
determine whether the Commission’s judgment oper- 
ates as res adjudicata of this action. 

The demurrer to the amended return and the mo- 
tion to quash should be overruled and denied. 

The rule is established in this State that relator 
by moving for a peremptory writ of mandamus ad- 
mits the truth of the well pleaded averments of fact 
that are contained in the answer or return. See State 
v. Apalachicola Northern Ry. Co., 81 Fla. 394, 88 
South. Rep. 310. 

We think that the matter of the removal of the 
track from Yustee to Monticello and the abandonment 
of the old depot within the corporate limits of the 
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city constituted a necessary part of the entire subject 
considered on the application for the Certificate of 
Public Necessity and Convenience. It was actually 
considered as involving part of the expense to which 
the railroad would be subjected in constructing the ex- 
tension as was the estimated cost of a new depot at 
Monticello. 

According to the answer of the respondent, the 
Interstate Commerce Commission had presented before 
it and actually considered the following facts and 
propositions: first, an interstate railway corporation 
which desired to extend its railroads from Perry north- 
ward to a point where it would connect with its main 
line from Jacksonville to Montgomery near Thom- 
asville; second, the territory that such an extension 
would serve embracing the western or gulf counties 
of southern Florida and counties between them and 
the Georgia line; third, and the commerce which such 
an extension would open up or develop; fourth, the 
estimated cost of such an extension and whether such 
cost of construction, maintenance and operation would 
not be disproportionate to the value of the public serv- 
ice reasonably expected to be rendered; fifth, the route 
to be taken by the proposed extension whether it 
would be the most practicable over others that might 
be selected; sixth, whether the proposed route was 
over old lines of roads or parts of lines; what ob- 
stacles, if any, would have to be overcome in the way 
of natural difficulties; seventh, what depots or sta- 
tions would have to be erected and operated; eighth, 
the cities and towns to be served and upon what sites 
the depots were to be located, that it might be deter- 
mined whether the people of the particular localities 
would be adequately served; ninth, whether the proj- 
ect involved any duplications of service or unnecessary 
expense at given points and tenth, the nature and 
character of the protests by the people, if there were 
any made. 

The Commission had before it a map or drawing 
of the proposed extension drawn to a scale showing 
the line of the proposed extension, the location of the 
town of Monticello, the line of road from Yustee to the 
eastern side of the town and the line of the proposed 
extension passing to the west of the town and about 
five or six hundred feet further west from the western 
boundary of the city than the site of the old depot 
from that line. In considering the estimated cost of 
the extension the Commission had before it the esti- 
mated cost of the removal of the old track as well as 
the cost of the erection of a new depot. These were 


material matters to be considered in determining 
whether the public necessity and convenience required 
the maintenance and operation of two depots in the 
town of Monticello and the maintenance and opera- 
tion of two approaches to them. 

These views are consistent with those expressed by 


the Supreme Court of the United States in Colorado 
v. United States, 271 U. S. 153, 46 Sup. Ct. Rep. 452, 
70 L. Ed. 878. 

The answer also averred the existence of other ex- 
trinsic facts which the Commission considered in de- 
termining the question whether the Certificate of Ne- 
cessity and Convenience should be awarded. The propo- 
sition as submitted to the Commission clearly involv- 
ed the matter of a change so far as the town of Mon- 
ticello was concerned not in the service to be rendered 
by the railroad but in the points to and from which it 
was to be rendered when the extension should be com- 
pleted. 

This action is not one to enjoin the removal or 
abandonment of a railroad track and the discontinu- 
ance of a depot located at the terminus of that track 
but it is an action to require the restoration of the 
same, which were abandoned under the interpretation 
in good faith of the Certificate of Necessity and Con- 
venience issued by the Commission and pleaded in this 
cause, and a continuation of the service as formerly 
rendered. The mere restoration of the track would 
be futile unless the railroad company could be com- 
pelled to continue the service thereby giving to the 
town a double or additional service at an expense to 
the railroad and inconvenience to the general public 
out of proportion to the value or local necessity for 
such service. 

That question is one which is properly addressed 
to the Interstate Commerce Commission and would re- 
quire in view of all the circumstances a certificate of 
public necessity and convenience to justify. 

I am of the opinion that the answer is a complete 
defense to the alternative writ. If it is not, a peremp- 
tory writ should be awarded to which only one answer 
can be made and that is obedience. 38 C. J. 545; 19 
Standard Ency. Proc. 281. There is no return to a 
peremptory writ. It is to be obeyed and a certificate 
showing obedience is to be filed. State v. McLin, 16 
Fla. 17; State v. Fla. Coast Line Canal & Trans. Co., 
73 Fla. 1006, 75 South. Rep. 582. 

Nor will a peremptory writ be issued where the 
respondent cannot be compelled to do all that is re- 
quired by the alternative writ. State v. Call, 39 Fla. 
165, 22 South. Rep. 266; State v. Atlantic Coast Line 
R. Co., 53 Fla. 650, 44 South. Rep. 213, 13 L. R. A. 
(N. S.) 320 n, 12 Ann. Cas. 359. 

The judgment awarding a peremptory writ allows 
the respondent ninety days in which to file an answer 
showing what under the law it was required to show by 
the alternative writ. It allows a defense other than 
obedience to be interposed to the judgment. It intro- 
duces an anomaly in proceedings of this character. 
The effect is merely another alternative writ in which 
a longer time is allowed respondent to show cause than 
the alternative writ first issued allowed. 
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The State either has the power to command the 
reconstruction of the track and continuance of the 
service at the old station or it has no such power. 
The respondent was given its opportunity to make its 
answer. It has made its answer which is sufficient 
or it is not sufficient. If it is not sufficient the writ 
should issue which requires a certificate showing obed- 
ience not what it has already undertaken to show, 
which was that it had authority from the Interstate 
Commerce Commission to do the act of which com- 
plaint was made. If a doubt exists as to the propriety 
of the writ it should not issue. 

A peremptory writ should not be awarded and 
then withheld to give an opportunity for further de- 
fense. Rather an order should be made that the res- 
pondent should have more time in which to show cause 
why the track should not be rebuilt and service not 
be resumed at the old station which is all that was 
required by the first writ. 

Since the last page of this dissenting opinion was 
written and the opinion delivered to the Clerk for fil- 
ing, the judgment following the majority has been 
changed eliminating that part of it which allowed the 
respondent ninety days in which to present, if it could, 
a Certificate of Convenience and Necessity from the 
Interstate Commerce Commission; therefore the last 
three paragraphs of this opinion are inapplicable to 
the judgment as it now stands. 

BUFORD, J., concurs. 


WILLIAM H. ARNOLD and 
GLENWOOD ARNOLD, 
Petitioners in Error, 
Vv. ST. JOHNS COUNTY. 
E. E. BOYCE, as Sheriff of 
St. Johns County, 
Respondent in Error. 
PETITION FOR RE-HEARING 
PER CURIAM. 
In this case an order was made dismissing the 
writ of error because the writ of error was made re- 


turnable to a date more than ninety days after the 


date of the issuance of the writ. 

A petition for re-hearing was filed in which it is 
suggested that the writ of error was applied for on 
the 27th day of August and that because the Court 
was not in session the writ had to be made returnable 
to the first day of the next term of the Court. Coun- 
sel are laboring under a misapprehension. There has 
not been a time for a number of years past that the 
Supreme Court was not in session within the purview 
of the statute involved. At the time the Act under 
consideration here became effective the sessions of the 
Supreme Court were short. There were two terms 
commencing respectively on the second Tuesday in 
January and June of each year. Not all the time of 
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the Court was required to dispose of the cases and 
other business then before it and so when the Court 
had finished all cases ready to be disposed of and had 
transacted such other business as was necesary to be 
disposed of during that term of the Court it adjourn- 
ed, subject to be convened in special term, or until 
the next regular term of the Court. That condition no 
longer obtains. For a number of years there has been 
no adjournment of one term of the Court until im- 
rmaediately preceding the beginning and convening of 
the next succeeding term of the Court. The Court 
does at times stand in recess for a few days and dur- 
ing the hottest and most oppressing part of Summer 
these periods of recess for necessary rest and rehab- 
ilitation of the Justices obtain for a few weeks, but 
during all such times some members of the Court re- 
main at the post of duty and a majority of the 
members of the Court sufficient to constitute a quor- 
um are at all times available to be called in on short 
notice, should any exigency arise requiring their pres- 
ence in the Court. 

On the 27th day of August, 1928, the Court stood 
in recess but the June Term of the Court of 1928 had 
not adjourned and the session thereof continued with- 
out adjournment up until the beginning of the suc- 
ceeding term which began on the second Tuesday in 
January, 1929. 

This Court in Carter vs. State, 65 Fla. 347, 61 
Sou. 591, say: “In allowing writs of error in habeas 
corpus cases, the judge would facilitate the adminis- 
tration of justice by directing that the writ be made 
returnable at the earliest practicable day, in order tc 
avoid needless delays in these important proceedings. 
The writ in this case was allowed on December 21, 
1912. It was issued the same day and as directed by 
praecipe was made returnable on March 10, 1913, 
which has caused an unnecessary delay.” 

The petition for re-hearing is denied. 

TERRELL, C.J. and WHITFIELD, ELLIS, 
STRUM, BROWN and BUFORD, JJ., concur. 

Opinion filed May 13, 1929. 

A writ of error to the Circuit Court for St. Johns 
County, George William Jackson, Judge. 

A. H. Odom, Hilburn & Merryday, J. J. Canon and 
H. A. Henderson, for Plaintiffs in Error; 

Fred H. Davis, Attorney General, and H. E. Carter, 
Assistant, for Defendant in Error. 


W. T. WILLIAMS, B. L. 

BLACKBURN and G. H. 

CORNELIUS, composing the 
County Canvassing Board of 
Elections of Hillsborough 

County, Florida, et al., 

Plaintiffs in Error, 
V. HILLSBOROUGH COUNTY. 
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THE STATE OF FLORIDA ex rel. 

VINCENT NUCCIO, JR., 

Defendant in Error. 

PER CURIAM. 

It appears by a petition filed in this Court on the 
7th day of May of the present year that a writ of er- 
ror was taken to a judgment of the Circuit Court 
awarding a peremptory writ of mandamus in the case 
of The State of Florida ex rel. Vincent Nuccio, Jr., v. 
W. T. Williams, et al., constituting the inspectors and 
election officers of the County of Hillsborough. The 
cause is one in mandamus to compel a recount and re- 
canvass of the votes cast at a general election for the 
office of County Commissioner, District No. 1 Hills- 
borough County, Florida held on the 6th day of No- 
vember, A. D., 1928. 

It appears from the petition that the cause referred 
to is the same one which was determined by this Court 
at the present term in which it was decided that a 
final order sustaining a demurrer anda motion to 
quash an alternative writ of mandamus issued in be- 
half of the State of Florida on relation of Vincent 
Nuccio, Jr., against the said persons constituting the 
inspectors and other election officials of Hillsborough 
County, was erroneous and in which this Court re- 
versed the final order dismissing the alternative writ 
of mandamus and remanded the cause for appropri- 
ate proceedings. 

The decision of this Court was entered on the 13th 
day of February, 1929. A brief statement of the sub- 
ject matter of the litigation and the questions in- 
volved in the proceeding is set out in the opinion and 
shows that the only point of controversy between the 
parties litigant was whether ceriain ballots cast at 
the election for the candidates for the office of County 
Commissioner for District No. 1 Hillsborough County 
were correctly and accurately counted and tabulated 
and due return thereof made. 

The court held that according to the facts as dis- 
closed by the record the ballots cast at the election for 
one of the candidates for the office named were not 
correctly and accurately counted, tallied, tabulated, 
canvassed and due return thereof made and that the 
relator Nuccio was entitled on the showing made to an 
effective writ to compel the performance of the minis- 
terial duty of the election officials; that the question 
whether ballots cast for persons of the same surname 
and same initials but different appendant descrip- 
tion and for persons of the same surname but of 
different initials should be counted, tabulated and re- 
turned as cast for one certain person was a question 
for judicial determination and not. within the judg- 
ment of‘the ministerial election officials. 

According to the petition filed and the exhibit ac- 
companying it, the judge of the trial court ordered the 
respondents to make return or answer to the writ 


when it was made known to him that the mandate 
from this Court had been received by the Circuit Court 
for Hillsborough County. Twice the time designated 
by the Court within which the return or answers were 
to be filed was extended at the request of respondents’ 
counsel. On the 8rd of April the returns were filed. 

The matters of fact averred in those answers con- 
stitute no defense whatsoever to the alternative writ. 
They consist of averments of fact made with much 
prolixity, which set up as a defense those matters 
which this Court in its former opinion definitely 
stated constituted no defense to the writ but on the 
other hand were an obvious evasion of the determina- 
tion of this Court that “the inspectors should count, 
tabulate and return the votes and ballots as cast for 
each of such names separately, and likewise as to votes 
cast for any Lester with different initials or with no 
initials. The legal effect of such votes is for judicial 
determination.” 

The court sustained motions to strike and demur- 
rers to the returns and awarded a peremptory writ of 
mandamus on April 30, 1929. 

On the 3rd day of May the respondents obtained 
a writ of error to that judgment and made the same 
returnable to the 26th day of July, 1929, and filed a 
supersedeas bond in the sum of five hundred dollars 
pursuant to an order made on the 2nd day of May 
before the request for the writ of error was made or 
the writ itself was issued. 

The petition prays that this Court shall vacate the 
supersedeas and direct the Circuit Court to proceed 
in said cause as required by law. 

By the terms of the Constitution the Supreme 
Court has appellate jurisdiction of all cases at law 
originating in the Circuit Court. Appellate jurisdic- 
tion is the power to take cognizance of and review 
proceedings in an inferior court irrespective of the 
manner in which they are brought up whether by ap- 
peal or writ of error. 

It is apparent to the court from an inspection of 
the record certified by the clerk upon this motion that 
the error proceedings were clearly for purposes of 
delay and raise no debatable question. This is true 
because while the averments in the answers or returns 
may present the question whether the ballots as actu- 
ally cast and returned by the officials were intended 
for the same person, that question is not reached until 
the ballots as cast are actually counted and returned 
as this court decided should be done in the former 
appeal to which reference is made. 

In other words the respondents seek to present 
the question prematurely. The question has no place 
in the present state of this controversy. 

The doctrine is not unfamiliar to the practice in 
this State. In the case of Knight & Martin v. West 
Coast Naval Stores Co., 44 Fla. 619, 33 South. Rep. 
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454, the Court, upon an application for a supersedeas 
and a motion by appellees to dismiss for failure of ap- 
pellants to file briefs, considered the transcript of the 
record on the application for a supersedeas and find- 
ing no merit in the appeal but on the contrary that it 
was frivolous dismissed the appeal at the cost of ap- 
pellants. 

Where it may be made to appear to the court that 
an appeal is frivolous and without merit the power 
exists in the appellate court to dismiss the proceed- 
ings. 2 Stand. Ency. Proc. 389. 

The statute contemplates the same procedure in 
requiring the appellate court to examine the record 
and to reverse or affirm the judgment or to give such 
judgment as the court below ought to have given, or 


as it may appear according to law. Sec. 4637 Comp. 
Gen. Laws 1927. 


The processes of the court cannot be used to defeat 
the administration of justice. It is idle to contend 
that the powers of an appellate court are practically 
destroyed by meticulous observance of technical rules 
of procedure when upon a proper motion sufficient 
evidence is exhibited to the court that the error pro- 
ceedings are without merit, frivolous and used for 
delay to the end that justice may be destroyed and 
substantial rights frittered away in meaningless and 
loquacious discussions. It would be a sad commentary 
upon the so-called scientific administration of justice 
in this advanced age, when the preservation of public 
and private rights are pretended to be secured by the 
orderly processes of the law, that substance could be 
so easily sacrificed to shadow and pretense. 


The case of Johnson v. Turner, 44 Fla. 244, 33 
South. Rep. 238, is not analogous to the case at bar 
and, as counsel interpret it, is a hopeless confession 
of the subserviency of this Court to practices designed 
to defeat the cause of justice by sophistical submis- 
sion to rules of procedure. Such could not have been 
the thought which pervades the case. In the first 
place, a statement is made of the controversy. It does 
not appear that the court considered the appeal as be- 
ing without merit or frivolous. It involved the de- 
termination of property rights, the supersedeas was a 
statutory one. The court said it had no authority to 
vacate the supersedeas on the ground that the appeal 
was frivolous. It did not hold that it could not dis- 
miss the appeal on that ground if it was found to be 
true, as it did in the Martin case, swpra, decided at the 
following term, which was in conformity with author- 
ity and precedent. See Elliott Appellate Procedure 
Sec. 520. 

It is the judgment of the court that the proceed- 
ings in error be quashed under the authority of Sec- 
tion 4639 Comp. Gen. Laws 1927. 

It is so ordered. 
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TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur. 

WHITFIELD, PJ., and STRUM and BUFORD, JJ., 
concur in the opinion and judgment. 

Opinion filed May 21, 1929. 

A writ of error to the Circuit Court for Hillsbor- 
ough County, F. M. Robles, Judge. 

T. M. Shackleford, L. D. McGregor Sandler & Duff 
and John Gaines, for Plaintiffs in Error; 

Herbert S. Phillips, Ralph A. Marsicano and Dick- 
enson & Lake, for Defendant in Error. 


W. T. COX, 
Plaintiff in Error, 
PINELLAS COUNTY. 
W. F. GROSE, 
Defendant in Error. 
STRUM, J. 


This is an action at law instituted by W. T. Cox, 
who is plaintiff in error here, against W. F. Grose to 
recover $5000.00 paid by plaintiff to defendant as a 
part of the purchase money upon a written contract 
under seal for the sale by defendant to plaintiff of 
certain lands in Brevard County. 

Plaintiff’s declaration was upon the common 
counts for money received by the defendant for the 
use of the plaintiff, and upon an account stated. No 
evidence was offered in support of the latter count, so 
the matter stands for consideration upon the count 
for money received by the defendant for the use of the 
plaintiff. 

Plaintiff’s original bill of particulars was as fol- 
lows: “W. F. Grose, debtor to W. T. Cox for Five 
Thousand Dollars ($5000.00) deposited with the said 
Grose on Contract for purchase of 9600 acres, more 
or less, situate in Brevard County, pursuant to written 
contract between said parties to which reference is 
here made for particulars; said sale having been 
abandoned by said W. F. Grose.” Later, upon mo- 
tion of the defendant for a better bill of particulars, 
plaintiff amended by adding to the bill of particulars 
a copy of the written contract hereinabove mentioned, 
and referred to in the original bill of particulars. 

Defendant pleaded the general issue, and by special 
pleas set up a full performance of the contract on his 
part. 

At the trial below, plaintiff put in evidence, with- 
out objection, a written contract of purchase and sale, 
under seal, dated August 21, 1925, which recites that 
the defendant agrees to sell and the plaintiff agrees 
to buy certain land described for the total purchase 
price of $9600.00, the payment by the plaintiff to the 
defendant of $5000.00 on account of said purchase 
price being acknowledged by the contract. The con- 
tract requires the defendant-vendor to furnish an ab- 
stract showing his title to said property to be good 
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and marketable. No specific date within which the 
abstract shall be furnished is specified in the contract. 
A reasonable time under all the circumstances is 
therefore presumed. Plaintiff testified that defend- 
ant had never furnished an abstract to the property, 
or tendered him a deed thereto, and that he had re- 
ceived nothing for his payment of $5000.00 but the 
contract which was introduced in evidence. Plaintiff 
offered in evidence a letter from the defendant Grose 
addressed to the plaintiff, dated February 15, 1926, 
in which the defendant advised the plaintiff that he 
was enclosing with said letter copy of a letter received 
by him from “the title company at Titusville which is 
self explanatory.” In that letter defendant further 
stated: “I am writing them (the title company) to- 
day relative to this matter, and should hear from them 
in the very near future, at which time I will be glad 
to communicate with you.” The letter from the title 
company advises the defendant that the description 
of the land embraced in the contract above mentioned 
was given according to an unrecorded plat, and that 
the title company could not furnish an abstract until 
the plat had been recorded, or a more definite descrip- 
tion of the land given them, from which their title 
search could be made. Plaintiff also offered in evi- 
dence a telegram from the defendant Grose, dated 
March 6, 1926, in which, amongst other things, de- 
fendant says, “go ahead and get plat recorded on 
Titusville property and get title in shape soon as pos- 
sible.” What, if any, obligation rested upon the plain- 
tiff to procure the recording of the plat, or to perfect 
the title, does not appear. An objection by the plain- 
tiff to the admission of the letter and telegram in evi- 
dence was sustained. Plaintiff testified that nothing 
further was done in the matter by the defendant; that 
he talked with the defendant at about the date of the 
telegram, at which time plaintiff asked the defendant 
when he was going to give plaintiff the abstract, and 
defendant told plaintiff “he hadn’t got any word 
since.” Plaintiff further testified that no part of the 
$5000.00 had been returned to him. There is no evi- 
dence of an express demand for the return of said 
money, nor of an express notice by the plaintiff to the 
defendant of the intention of the former to rescind 
the contract. About December, 1926, plaintiff insti- 
tuted this action, the declaration having been filed 
on January 3, 1927. 

At the close of plaintiff’s evidence, a verdict was 
directed for the defendant, the trial judge apparently 
being of the opinion that plaintiff should have de- 
clared in special assumpsit as for a breach of the con- 
tract, and that the evidence did not support the com- 
mon count for money had and received. 

It is undoubtedly the general rule that an action 
in general assumpsit for money had and received will 
not lie for the breach of an express executory contract 


which remains of binding force and effect. General 
assumpsit will lie, however, where an express contract 
has been so far performed that nothing remains to be 
done but to pay the money due thereunder. See 
Stephens Lbr. Co. v. Cates, 62 Fla. 382, 56 South. 
Rep. 298; Hazen v, Cobb, 117 South. Rep. 853; Whit- 
tington v. Stanton, 63 Fla. 311, 58 South. Rep. 489, 
41 C. J. 52,2 R. C. L. 761 (21), 788 (41). 

Likewise, a count for money had and received will 
lie for the recovery of money paid on an unexecuted 
express contract which has been lawfully rescinded 
and the rescission was effected under circumstances 
consistent with the right upon the part of the plain- 
tiff to recover the money he had paid, that is, when 
the plaintiff is not himself in default, has been guilty 
of no fraud or illegal conduct in the transaction, and 
has himself restored, or offered to restore, what he 
has received under the contract. It is immaterial 
whether the contract be a simple contract or one un- 
der seal. Smith v. Lamb, 26 Ill. 396, 79 Am. Dec. 
381. The issue in such a case is not whether the con- 
tract has been breached, but whether it has been ter- 
minated under such circumstances as to entitle plain- 
tiff to recover what he had paid thereunder. Of 
course, if the contract is executory and remains in 
force, not having been rescinded or otherwise lawfully 
terminated, general assumpsit will not lie. The action 
under the latter circumstances must be in special as- 
sumpsit for a breach of the contract. Evans v. 
Givens, 22 Fla. 476; Bacon v. Green, 36 Fla. 313, 18 
South. Rep. 870; Board of Public Instruction v. Bil- 
lings, 15 Fla. 686. In Bacon v. Green, supra, it was 
said, quoting from Brown v. Harris, 2 Gray (Mass.) 
359, “It is a familiar principle of law that when money 
is paid by one party in contemplation of some action 
to be done by another, and the thing stipulated to be 
done is not done, the money may be recovered back in 
an action for money had and received.” It was fur- 
ther said in that opinion, “‘* * * but when one party 
to an entire executory contract has failed to perform 
it on his part, and the other party is not in default, 
and is in a condition to rescind, he (the latter) may 
abandon the contract and bring an action of assumpsit 
to recover back what he has paid, or for what he has 
done thereunder, whenever assumpsit will lie inde- 
pendent of the contract.” 

The contract here in question was originally exe- 
cutory and remains unexecuted. The matter under 
consideration therefore turns upon the question of 
whether the contract is still in force and effect so that 
the action should be in special assumpsit for a breach 
thereof, or whether the contract has been lawfully 
terminated by rescission under circumstances con- 
sistent with plaintiff’s right to recover what he has 
paid thereunder, for the recovery of which a count 
for money had and received will lie. 
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Substantially the same question here involved was 
recently considered by this court in Hawkins v. Gar- 
rison, 120 South. Rep. 309, wherein it was held that 
a recovery of this nature could be had under either a 
common count for money paid to the use of the de- 
fendant, or for money had and received by the de- 
fendant for the use of the plaintiff. As was therein 
stated by the court, speaking through Mr. Justice El- 
lis, that conclusion rests upon the proposition that as 
the defendant had received money from the plaintiff 
for something which he could not deliver, it is as if 
the defendant had received it for the plaintiff’s use, 
or that it had been paid to him by the plaintiff at the 
defendant’s request. The action upon the common 
counts last mentioned is in the nature of an equitable 
remedy, liberal in form and favored by the courts as 
a remedy. 

One party to a contract can not by himself rescind 
it. Where one of the parties to a contract unjusti- 
fiably abandons it, and refuses or fails to proceed 
with it, such action alone may not constitute a tech- 
nical rescission of the contract. Such conduct, how- 
ever, may be treated as an offer to rescind, and may 
and generally will justify the other party in declaring 
a rescission of the contract and in insisting upon a 
restoration of the status quo, provided such other 
party is not himself in inexcusable default. Boehm v. 
Horst, 178 U. S. 1, 44 L. Ed. 953; 1 Black on Rescis. 
and Cancell., Sec. 6. Of course, there is a recogniza- 
ble distinction between a mere abandonment of a con- 
tract and a technical rescission thereof. Clark v. 
American Development etc. Co., 72 Pac. Rep. 978. 

As is said in Black on Rescis. And Cancell., Sec. 
196: 

“Where one of the parties to a contract repudiates 
it, that is, either expressly or tacitly refuses to go on 
with it or to perform his part of it or to recognize it 
as binding on him, this will give the other party (not 
being in default) the right to rescind the contract and 
to be restored to his former status as to anything he 
may have already done under it.” In another part of 
the same Section it is said: “* * * it is a general rule 
that if a contract is entire and remains executory in 
whole or in part, and one party fails to perform what 
it is his duty to do under the contract, and the other 
party is not in default, the latter may rescind the con- 
tract. * * * So where the vendee under an unexecuted 
contract for the sale of land has paid the whole or a 
part of the purchase money, and the vendor fails to 
complete his engagement, the vendee may disaffirm 
the contract and bring an action for money had and 
received.” See also Sec. 6 of the same work. 

The contract between these parties was dated Au- 
gust 21, 1925. It contemplates the furnishing of an 
abstract within a reasonable time under all the cir- 
cumstances. See McKinnon v. Lane, 82 N. E. Rep. 


878; 120 A. S. R. 338. According to the evidence of 
the plaintiff, the defendant recognized this obligation 
but did nothing in fulfillment thereof prior to the in- 
stitution of this suit, which was about the month of 
December, 1926. Prima facie a sufficient period had 
elapsed to evince a purpose on the part of the defend- 
ant not to complete the contract, but to abandon it. 
Thus there had occurred prima facie an abandonment 
which was tantamount to an offer to rescind on the 
part of Grose, the vendor-defendant, followed by the 
bringing by Cox, the vendee, of this action in general 
assumpsit to recover the earnest money. Such action 
on the part of the plaintiff constituted an election on 
his part to disaffirm the contract, which he was 
prima facie entitled to do under the circumstances, 
thereby effecting a rescission. The action therefore 
is not upon the contract, as for a breach thereof, but 
is in disaffirmance of the contract and to restore the 
plaintiff to his former status by compelling the de- 
fendant to return that which he had received and for 
which he has rendered no consideration. General as- 
sumpsit is therefore an appropriate remedy under 
such circumstances, even though the plaintiff might 
have elected to act in affirmance of the contract by 
bringing an action in special assumpsit for its breach, 
and to recover damages under the rule applicable to 
the latter action. Krebs Hop Co. v. Livesley, 114 Pac. 
Rep. 947, Ann. Cas. 1913 C 758. 

The view that general assumpsit will lie under the 
circumstances here involved is supported by the fol- 
lowing authorities, in addition to those hereinabove 
cited: Seibel v. Purchase, 134 Fed. 484; McKinnon 
v. Vollmar, 43 N. W. Rep. 800; 17 A. S. R. 178; 6 L. 
R. A. 121; Smith v. Lamb, 26 Ill. 396, 79 Am. Dec. 
381; Murray v. Clay, 9 Ark. 39, 47 Am. Dec. 731; 
Keith v. Paton, 1 March. (Ky.) 23; Pipkin v. James, 
1 Humph. (Tenn.) 325, 34 Am. Dec. 652; Gilbert v. 
Maynard, 5 Johns (N. Y.) 85, 4 Am. Dec. 329; Wright 
v. Dickenson, 67 Mich. 580; 11 A. S. R. 602, 2 R. C. L. 
788 (41), 761 (22); 41 C. J. 52; Burk v. Schreiber, 
66 N. E. Rep. 411; Martin v. Roberts, 102 N. W. Rep. 
126. See also Edgar v. Bacon, decided May 1, 1929 

South. Rep. 


There is no contention that plaintiff has not dis- 
charged his full duty toward restoring the status quo 
as a prerequisite to rescission. The sole contention is 
as to the form of action employed. 


The letter and telegram excluded from plaintiff’s 
evidence are relevant, and should be admitted if 
properly identified. The trial judge erred in direct- 
ing a verdict for the defendant in the state of the evi- 
dence shown by this record. 


Reversed. 
WHITFIELD, JJ., and BUFORD, J., concur. 
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TERRELL, CJ.. and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed May 17, 1929. 

A writ of error to the Circuit Court for Pinellas 
County, O. L. Dayton, Judge. 

Van Fleet, Collins & Miller, for Plaintiff in Er- 
ror; 

Guss Wilder, for Defendant in Error. 


NATIONAL CITY BANK OF 
MEMPHIS, Tennessee, 
a corporation. 
Appellant, 
v. HILLSBOROUGH COUNTY. 
BEULAH BAPTIST 
INSTITUTIONAL CHURCH, 
a corporation, 
Appellee 
PER CURIAM. 

In this case Mr. Chief Justice Terrell, Mr. Justice 
Whitfield and Mr. Justice Brown are of the opinion 
that the decree appealed from should be affirmed. 
While Mr. Justice Ellis, Mr. Justice Strum and Mr. 
Justice Buford are of the opinion that said decree 
should be reversed, and there being no prospect of a 
change of judicial opinion, the decree will be affirmed 
upon the authority of State ex rel Hampton v. Mc- 
Clung, 47 Fla. 224, 37 South. Rep. 51; Pensacola Elec- 
tric Co. v. Humphreys, 61 Fla. 389, 54 South. Rep. 
452; Quigg, Chief of Police, v. Radel, 86 Fla. 197, 97 
South. Rep. 380; and State ex rel Amos v. Hamwey, 
87 Fla. 55, 100 South. Rep. 796; Yarness v. Gregory, 
88 Fla. 91, S. R. ; Broaddus v. Theurer, 92 
Fla. . S. R. ; Cravatt v. Pierson, Fla. 

P S. R. 

Decree affirmed. 

TERRELL, C.J. and WHITFIELD, ELLIS, 
STRUM, BROWN and BUFORD, JJ., concur. 

Opinion filed May 17, 1929. 

An appeal from the Circuit Court for Hillsborough 
County, F. M. Robles, Judge. 

Hampton, Bull & Pencke, for Appellant; 

Mabry, Reaves & Carlton, for Appellee. 


JOHN J. PHARE and wife, 
ELIZABETH GREGORY PHARE, 


Appellants, 
Vv. PASCO COUNTY. 
WARNER E. RANDALL, 
Appellee. 


TERRELL, C.J. 

In April 1925, appellee, Warner E. Randall, sold 
to appellants, John J. and Elizabeth Gregory Phare, 
a certain water works plant with equipment located 
in the town of New Port Richey, Florida, for the sum 
of Seventeen Thousand Five Hundred Dollars. Of 


this amount Two Thousand Dollars was paid in cash 
and the balance evidenced by promissory notes execut- 
ed on the part of the appellants to appellee, said 
notes being secured by a mortgage covering the water 
works plant and the realty on which it was located. 
The first note in the sum of Two Thousand Dollars 
was paid as per terms thereof, but on default in the 
payment of the second note, as per terms of the ac- 
celeration clause in the mortgage contract, appellee 
brought his suit to foreclose resulting in a final decree 
of sale. The property covered by the mortgage was 
sold for the sum of Five Thousand Dollars and bought 
in by the appellee, and a deficiency judgment was en- 
tered for the balance in the sum of Nine Thousand 
Seventy-five Dollars and Fifty-four Cents. ($9075.54). 

It was also decreed that the said amount of Nine 
Thousand Seventy-five Dollars and Fifty-four Cents 
be a personal judgment against John J. Phare, but as 
to Elizabeth Gregory Phare it should constitute a lien 
or charge in equity against her separate property 
within the meaning of Article Two, Section Eleven of 
the Constitution of the State of Florida. It appears 
to be conceded on both sides that the chancellor in- 
tended to say Section Two of Article Eleven as that 
Article deals with married woman’s property, while 
Article Two deals with an entirely different subject 
matter foreign to the issues in this case. It is also 
shown that a portion of the property against which 
the deficiency decree was entered was the homestead 
of John J. Phare and other property thereby affected 
was owned by John J. and Elizabeth Gregory Phare 
by the entireties. 

Appeal is taken from that part of the final decree 
affecting the homestead, the joint property or proper- 
ty by the entireties of John J. and Elizabeth Gregory 
Phare and the separate statutory property of Eliza- 
beth Gregory Phare. 

The notes brought in question were plain promis. 
sory notes and the mortgage described nothing but 
the power plant and accessories and real estate on 
which same were located. There was no attempt 
whatever in the mortgage or the notes to encumber 
the separate property of Elizabeth Gregory Phare. 
the homestead of John J. Phare or such property as 
was owned by John J. and Elizabeth Gregory Phare 
by the entireties. 

As to the separate property of Elizabeth Gregory 
Phare the cause is reversed on authority of Blood v 
Hunt and Blood v. Huey, decided by this court April 
16, 1929; Rice v. Cummings, 51.Fla. 535, 40 So. Rep. 
889. As to the joint property or property by the en- 
tireties of John J. and Elizabeth Gregory Phare the 
cause is reversed on authority of Ohio Butterine Co., 
v. Hargrave, 79 Fla. 458, 84 So. Rep. 376. As to the 
homestead property of John J. Phare the cause is re- 
versed on authority of Section One of Article Ten of 
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the Constitution, the judgment lien here brought in 
question not being within the terms of those enumerat- 
ed in that Article. 

Reversed. 

ELLIS and BROWN, JJ., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed May 17, 1929. 

An appeal from the Circuit Court for Pasco Coun- 
ty, Freeman P. Lane, Judge. 

O. L. Dayton and George W. Dayton for Appel- 
lants ; 

Gibson & Cutts, for Appellee. 


F. A. POWELL, 
Plaintiff in Error, 
Vv. LEE COUNTY. 
J. COLIN ENGLISH, 
Defendant in Error. 
BUFORD, J. 

In this case the Plaintiff in Error was Plaintiff in 
court below and brought suit against the Defendant 
for Fifteen Hundred ($1500.00) Dollars damages, 
filing his declaration in three counts. The first count 
declared upon a promissory note for One Thousand 
($1000.00) Dollars with interest and attorney’s fees, 
this count having been amended to include the claim 
for attorney’s fees after it was originally filed. The 
second count was for money before that time lent by 
the plaintiff to the defendant. The third count was 
for interest upon and for the forbearance by the plain- 
tiff to the defendant at his request of divers sums of 
money and that afterwards in consideration of the 
premises the defendant promises to pay the same upon 
request but failed to pay the same when requested so 
to do. Trial was had on the declaration and what was 
termed the first amended plea. 

The plea is loosely drawn and does not traverse the 
allegation of the declaration that the defendant was 
indebted to the plaintiff in the sum of One Thousand 
($1000.00) Dollars at the time of the execution of the 
note, nor does the plea allege that the consideration for 
which the defendant became indebted to the plaintiff in 
the sum of One Thousand ($1000.00) Dollars had fail- 
ed. The plea at most only alleges that the inducement 
-which caused the defendant to execute a note evidenc- 
ing his indebtedness to the plaintiff had failed to ma- 
terialize. 

The plea strictly construed tendered an immateriai 
issue. 

There was a demurrer to the plea which was over- 
ruled. This action of the court, however, is not made 
the basis of an assignment of error. 

The plea standing to the declaration as a plea of a 
failure of consideration the burden was upon the de- 
fendant to prove the defense of failure of considera- 


tion by a preponderance of the evidence. This the de- 
fendant failed to do. The record discloses that the 
probative force and weight of the evidence preponder- 
ated in favor of the plaintiff and therefore the motion 
of the plaintiff to set aside the verdict and grant a 
new trial should have been granted. 

For the reasons stated the judgment should be re- 
versed and it is so ordered. 

Reversed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed May 18, 1929. 

A writ of error to the Circuit Court for Lee Coun- 
ty, George W. Whitehurst, Judge. 

Clements, Clements & Craven, for Plaintiff in Er- 
ror; 

Fred H. Mellor, for Defendant in Error. 


J. E. DEEN and J. B. YARBOROUGH, 
co-partners doing business under 
the firm name and style of 
DEEN & YARBOROUGH, 
Appellants, 
Vv. POLK COUNTY, FLORIDA. 
THE DESOTO NATIONAL BANK OF 
ARCADIA, a Banking Corporation 
under the Laws of the United States, 
Appellee. 
BUFORD, J. 

The facts in this case to be gathered from the 
transcript are as follows: Deen & Yarborough were 
co-partners doing a contracting business. They pro- 
cured a contract to perform certain work for the City 
of Winter Haven. They sublet a part of the contract 
to one Jelks Taylor. While Taylor was performing 
his contract he became or was indebted to the DeSoto 
National Bank of Arcadia in the sum of Twenty-five 
Hundred ($2500.00) Dollars for which the bank held 
his note. The note fell due, was not paid and the bank 
sued Taylor and caused writ of garnishment to be 
served on Deen & Yarborough. Thereafter Taylor 
gave the bank an order on Deen & Yarborough for 


Twenty-five Hundred ($2500.00) Dollars, with inter- © 


est thereon from the 13th day of February 1927, at 
the rate of 8% per annum, and ordered the same to 
be charged to his account. The bank presented the 
order to Deen & Yarborough for acceptance agreeing 
that if the order was accepted by Deen & Yarborough 
that the bank would dismiss the garnishment proceed- 
ings without answer therein from Deen & Yarborough. 
The order and acceptance thereon were in words and 
figures as follows: 

“1. K. Deen and J. B. Yarborough, 

co-partners doing business as 

Deen & Yarborough, 


a 

| 

| 

| | 


Winter Haven, Florida. 

I am due the DeSoto National Bank of Ar- 
cadia, the sum of $2500.00 and you are due me 
this amount. This is, therefore, to request that 
you pay the DeSoto National Bank the sum of 
$2500.00 with interest thereon from the 13th day 
of February 1927 at the rate of 8% per annum 
and charge same to my account with you. 

JELKS TAYLOR. 

We, J. E. Deen and J. B. Yarborough, co- 
partners doing business as Deen & Yarborough, 
hereby accept the above order and agree to pay 
the sum of $2500.00 with interest thereon at the 
rate of 8% per annum from February 13th 1927 
to date of payment. 

DEEN & YARBOROUGH. 
By J. E. DEEN, JR.” 

Winter Haven, Florida, this the ——- day of 
February, 1927. 

At the maturity of the order Deen & Yarborough 
did not pay the same and thereupon the bank brought 
suit against Deen & Yarborough. Deen & Yarborough 
filed a plea which was in effect that Deen & Yarbor- 
ough were mistaken as to the status of the account 
between themselves and Taylor at the time the accept- 
ance was made. That from an investigation which 
they had made at that time they were led to believe 
and they did believe that they owed Taylor Three 
Thousand ($3000.00) Dollars. It is not alleged that 
the bank had anything to do with such investigations. 
It is alleged that later Deen & Yarborough found that 
they did not owe Taylor anything; the plea further 
alleges that there was no consideration passed from 
the bank to Taylor for the acceptance. 

After this plea was filed Deen & Yarborough filed 
a Bill in Chancery to rescind and cancel the accept- 
ance and to enjoin the further progress of the civil 
action until final adjudication of the rights of the par- 
ties in the suit for rescission. The grounds for rescis- 
sion were practically the same as those alleged in the 
plea in the civil action. 

It is contended that the Complainant is entitled to 
rescission because of the mistake as to the amount of 
the indebtedness due from the Complainants to Taylor 
at the time the acceptance was made. 

There was a general demurrer to the Bill of Com- 
plaint which was sustained and from that order ap- 
-peal was taken. The contention that the well settled 
law in regard to the right of rescission where a con- 
tract in writing is executed by only one of the parties 
under a mistake of fact, which is of the essence of the 
contract, is applicable to this case, is based upon the 
enunciation of this court in the case of Langley v. 
Irons Land & Development Co., 94 Fla. 1010, 114 So. 
769, in the following language: 

“Where a contract in writing is executed by 
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only one of the parties, under a mistake as to a 
fact which is of the essence of the contract, the 
mistake constitutes a ground for the court of 
equity to rescind and cancel the apparent contract 
as written and to place the parties in statu quo, 
but it does not constitute a ground for reforma- 
tion, the reason being that by the mistake of one 
of the parties, there was no mutual assent to all 
the terms of the contract—no meeting of the 
minds—and hence there is no prior contract to 
which the writing may be made to conform. As 
stated by an eminent text-writer: ‘a mistake on 
one side may be a ground for rescinding a con- 
tract, or for refusing to enforce its specific per- 
formance; but it can not be a ground for alter- 
ing its terms.’ Where such a state of facts exists, 
and the mistaken party is seeking reformation of 
the written instrument, the court, at the instance 
of the other party, will treat the case as though 
no writing has ever existed and will restore the 
parties to their original positions. Sometimes, 
however, before granting this relief the court af- 
fords the party not mistaken the option to accept 
an alteration in the agreement—or, more ac- 
curately, a contract in the terms understood by 
the other party—instead of an annullment of 
the writing.” 

This rule does not apply to an acceptance like the 
one now before the court. 

In this case Taylor, by his written order, directed 
Deen & Yarborough to pay to the DeSoto National 
Bank of Arcadia, a certain sum of money. The bank 
presented the order to Deen & Yarborough and Deen 
& Yarborough unconditionally accepted the order and 
agreed to pay the same. The defense interposed is 
not available in a suit of this kind. In 3 R. C. L. 
page 1143 the writer says: 

“The legal meaning of an acceptance is that 
the acceptor engages to pay the instrument ac- 
cording to the tenor of his acceptance. In other 
words, it is a promise to pay. The contract of the 
acceptor, by his acceptance is, that he will pay 
the bill, upon due presentment thereof, at its ma- 
turity, or its becoming due. The drawee enters 
into no contract relations with the payee in re- 
spect to it until it is presented to him, nor then 
unless he does so by acceptance. If he accepts, 
he undertakes to-pay acording to the terms of the 
bill or of the acceptance; but up to the time of 
that act the payee looks exclusively to the drawer 
for his protection. However if the drawee re- 
fuses to accept when he has funds for the purpose, 
he becomes liable to the drawer for the wrong 
done to his credit. The drawee by acceptance be- 
comes liable to the payee or his indorsee, and also 
to the drawer himself. But the drawer and ac- 
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ceptor are the immediate parties to the consid- 
eration, and if the acceptance be without consid- 
eration, the drawer cannot recover of the ac- 
ceptor. The payee holds a different relation; he 
is a stranger to the transaction between the 
drawer and acceptor, and is therefore in a legal 
sense a remote party. In a suit by him against 
the acceptor, the question as to the consideration 
between the drawer and acceptor cannot be in- 
quired into. The payee or holder gives value to 
the drawer, and if he is ignorant of the equities 
between the drawer and acceptor, he is in the po- 
sition of a bona fide indorsee. Hence, it is no de- 
fense to a suit against the acceptor of a draft 
which has been discounted, and upon which 
money has been advanced by the plaintiff, that 
the draft was accepted for the accommodation of 
the drawer. The fact that an accommodation 
indorser who has been compelled to pay a bill of 
exchange knew at the time of the indorsement 
that the acceptance of the bill was for accommo- 
dation will not prevent his recovery thereon 
against the accommodation acceptor.” 
And on page 1312 of the same volume it is said; 

“As a general proposition, an acceptance can 
be discharged only by payment, or a release, ex- 
cept in cases where to enforce the payment bv 
the acceptor would be in violation of the agree- 
ment of the parties at the time of the acceptance. 
The contract of acceptance between the acceptor 
and the payee cannot be abrogated by the ac- 
ceptor paying the drawer of the bill all he owed 
him. In a suit against the acceptor, he will not 
be permitted to insist that there was no consid- 
eration for acceptance. If one accepts a bill to 
enable the drawer to obtain credit or money, 
though there is no consideration between the 
drawer and acceptor, and though the subsequent 
holder for value knows it to be accommodation 
paper at the time he takes it, he can enforce it 
against the acceptor. In other words, one who 
accepts for the accommodation of another, and 
thereby procures a benefit to such other, cannot 
refuse to meet his obligation to him who con- 
ferred such benefit because of want of -considera- 
tion. According to some English authorities, 
the acceptor of a bill for the accommodation of 
the drawer sustains the relation of surety to him, 
and is entitled to all the rights of one occupying 
that position in any case. In accordance with 
this view, it has been held that an accommoda- 
tion acceptor is released by a contract of for- 
bearance to the drawer, made by the holder of the 
bill, with knowledge of the fact that the accept- 
ance was for accommodation. But the weight of 
the American decisions is to the effect that an 


accommodation acceptor occupies the same posi- 
tion as one who accepts with funds as to all per- 
sons who receive the bill for value, whether they 
know that it was an accommodation acceptance or 
not. Even if the holder knew at the time he re- 
ceived the bill that it was accepted for accommo- 
dation, his rights and duties are in no respect al- 
tered, and no release of an indorser or drawer 
will discharge the acceptor. Nor can the drawee 
of a bill of exchange or check, who accepts or 
pays it, resist payment in the one case, or recall 
it in the other, because he is mistaken as to the 
identity of the drawer or in the statement of the 
accounts between them.” 

A like statement of the law in this regard will be 
found in Bigelow on Bills, Notes and Checks, 3rd. 
Edition, Page 125 et seq. 

So it appears that there was no error in the order 
appealed from and the same should be affirmed and 
it is so ordered. 

Affirmed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed May 18, 1929. 

An appeal from the Circuit Court for Polk Coun- 
ty, Harry G. Taylor, Judge. 

McKillop & Hamilton, for Appellants; 

Leitner & Leitner, for Appellee. 


MATILDA P. FIEHE, an insane person, 
by her guardian and next friend, 
FRANK A. BELL, 
Plaintiff in Error, 
v. HILLSBOROUGH COUNTY. 
R. E. HOUSEHOLDER COMPANY, 
a Corporation, 
Defendant in Error. 
BUFORD, J. 

A suit in ejectment was filed by Matilda P. Fiehe, 
an insane person, by her guardian and next friend, 
Frank A. Bell, against R. E. Householder Company, 
a corporation, to recover possession of two certain 
lots in Tampa, the said defendant being in possession 
of and claiming the legal title to the property. 

The question presented is whether or not the pur- 
ported guardian sale made by one Antona Fiehe then 
purporting to act as guardian of Matilda P. Fiehe on 
or about the 5th day of October, 1899 was valid. The 
defendant claims title through mesne conveyances 
from the purchaser at the guardian sale. 

The plaintiff, Matilda P. Fiehe, was adjudged a 
lunatic on the 20th day of July 1895 and at all. times 
since has been an insane person. Antona Fiehe who 
made the purported sale of the property as guardian 
for the insane person is now dead. ‘Frank A. Bell is 
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the now qualified and acting guardian of the plaintiff. 
The plaintiff at the time of the sale was the owner 
in fee simple of the property involved in the suit. If 
the purported guardian’s sale is invalid, the title to the 
property is still vested in the plaintiff so far as the 
records in this case disclose. If the guardian’s sale 
was valid the title passed by the deed made in pur- 
suance to such sale. 

At the trial had in the lower court the plaintiff 
introduced in evidence certified copy of the decree of 
the circuit court adjudging the plaintiff a lunatic, a 
certified copy of the proceeding appointing Frank A. 
Bell as guardian and approving his bond, and a cer- 
tified copy of a patent from the United States of 
America to Lewis Bell, and a certified copy of a de- 
cree in a partition suit vesting the title of the property 
involved in this litigation to the plaintiff. 

The defendant introduced in evidence certified 
copy of order of the Circuit Judge appointing Antone 
Fiehe guardian of the estate of Matilda P. Fiehe, an 
insane person, and the petition on which such order 
was based together with an order dated December 27, 
1927, ordering that said petition and order be record- 
ed by the Clerk of the Circuit Court nunc pro tune as 
of the 14th day of July, A. D. 1898. The introduction 
of these instruments in evidence was objected to by 
the plaintiff on the ground, amongst others, that they 
were not, and neither of them was, recorded on the 
date of, or before the date of the guardian’s sale of the 
property purporting to be made pursuant to such an 
order. The objection was overruled. Judgment was 
for the defendant and the action of the Court in over- 
ruling the objection of the plaintiff to the introduc- 
tion of the certified copies of the instruments last 
above mentioned was assigned as error upon writ of 
error being taken to such judgment. 

There are other assignments of error but it is not 
necessary for us to discuss the questions raised there- 
by because the judgment must be reversed upon the 
first assignment of error. 

The purported order appointing Antone Fiehe as 
Guardian of the estate of the insane person appears to 
have been dated July 14, 1898, and there appears 
no evidence of its ever having been filed or recorded 
until December 27, 1907, which was more .than 9 
years after the date of the order and more than 8 
years after a purported sale of the property of the in- 
sane person by one pretending to act as a guardian 
under such order and appointment so alleged to have 
been made. 

The rules of law applicable to the sale of property 
belonging to minors by guardians of such minors are 
applicable alike to sales of property belonging to in- 
sane persons by guardians of such insane persons. 
The purported appointment of Antone Fiehe to 
be the guardian of the person and estate of Matilda 


P. Fiehe was made by the Circuit Judge under 
authority of Chapter 4359 Laws of Florida, Acts 
of 1895, which Act provided among other things, that 
“The Circuit Judge of any Judicial Circuit of this 
State shall have authority in the exercise of his chan- 
cery jurisdiction to appgint guardians of property of 
persons of unsound minds residing in his Circuit hav- 
ing real or personal property within the State.” There 
was at the time of the purported appointment of the 
guardian Antone Fiehe no other authority for the 
Circuit Judge to make such appointment and it, there- 
fore. follows that the order appointing Antone Fiehe 
such guardian was in exercise of a chancery func- 
tion and was a chancery order and was controlled hy 
the law as it then existed regarding such chancery 
orders, 

Section 1448 of the Revised Statutes of 1892 was 
in effect at the time of the appointment and at the 
time of .the purported sale by the purported guardian. 
This Section provided as follows: 

“Decrees in equity may be signed by the Judge 
when pronounced and shall be recorded upon the 
minutes of the court without anv other enroll- 
ment. And no process shall be issued or other 
proceedings had on any final decree or order 
until the same shall have been signed and record- 
ed as aforesaid.” 

This provision of the Statute remains with us up to 
this time changed only in that the statute now pro- 
vides that such decrees or orders shall be recorded in 
Chancery Order Book instead of the minutes. 

This Court in the case of Thompkins vs. Thomp- 
kins, 93 Fla. 844, 112 Sou. 766, in construing the ef- 
fect of the statute above referred to, held: 

“A Master in Chancery is without authority 
to proceed to perform the functions designated in 
the order of appointment until such order shall 
have been filed and recorded, as is required bv 
statute.” 

And further in the same opinion the Court say: 

“This statute is mandatory in terms, and ex- 
pressly prohibits the issuance of process, or other 
proceedings on any final decree or order, until 
signature and recordation thereof. It makes sig- 
nature and recordation a full equivalent of en- 
rollment under the English chancery practice. 
and limits the enforcement of the decree until 
those equivalent acts are performed. No Court is 
authorized to disregard the mandatory language 
of a statute, and it follows ‘that until signature 
and recordation of a final decree of order no pre 
ceedings can be had thereon.” 

“The difference between the requirement of 
the original statute and the present statute is that 
under the original statute the decrees and orders 
required to be recorded in the minutes of the 


4 
4 
i 
} 
Whee 
} 
} 
| 
| 
| 
. 
— i 
| 
3 
4 
4 
iy 
Bare) | 
| 
i 
i 
| 
i 
fer 
‘ 
| 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


Court, while under the amended statute they are 
required to be recorded in the Chancery Order 
Book. It, therefore, follows that a Master in 
Chancery is without authority to proceed to per- 
form the functions designated in the order of 
appointment until such order shall have been filed 
and recorded, as is required by statute” 
See also Wilmott vs. Equitable Building & Loan As- 
sociation, 44 Fla. 815, 33 Sou. 447. In the latter case 
this Court, in construing the identical statute here 
involved, say: 

“This statute is mandatory in terms, and ex- 
pressly prohibits the issuance of process, or other 
proceedings on any final decree or order, until 
signature and recordation thereof. It makes sig- 
nature and recordation a full equivalent of en- 
rollment under the English chancery practice, 
and limits the enforcement of the decree until 
those equivalent acts are performed. No court is 
authorized to disregard the mandatory language 
of a statute, and it follows that until signature 
and recordation of a final decree or order no pro- 
ceeding can be had thereon. Taylor vs. Gladwin, 
40 Mich. 232; Minthorne’s Executors vs. Tomp- 
kins’ Executors, 2 Page 102; Clapp vs. Thaxter 
7 Gray 384. See also Hughs vs. Washington. 65 
Ill. 245.” 

Therefore, it is the established rule in this State 
that before any final decree or order in chancery ac- 
quires force and effect it must be signed by the court 
and recorded as directed by the statute. The signa- 
ture of the court is no more important than the 
recordation of the decree or order. Neither is such 
recordation more important than the signature of the 
court. The two requirements must be met before 
there 1s an active function in final decree or order. 
See Grimsley vs. Rosenberg 94 Fla. 673, 114 Sou. 553. 

The order appointing the guardian became ef- 
fective when recorded. At that time the Judge who 
_ signed the order and probably the guardian under the 
order had departed this life and thereupon the ques- 
tion arises, what was the effect of the order nunc nra 
tune made by the Judge of the Circuit Court sitting 
in Chancery on December 27, 1907? If the guardian 
had been living at the time this order was made, there 
is no question but that the order would have had the 
effect of giving life to the order of appointment which 
had been made by a former Judge and who had since 
passed from the scene and thereunder the guardian 
without making further application for appointment 
as guardian could have proceeded to function in all 
respects as if the order had been recorded at the time 
named in the nunc pro tunc order. But this is not the 
force and effect which is sought to be given in the in- 
stant case. It is contended that this order nunc pro 
tunc has breathed life and force into proceedings for 
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which lawful foundation did not exist and has made 
effective and regular actions taken by the guardian 
under authority of the purported appointment and 
has validated orders of the Probate Court where at 
the time of ‘such actions by the guardian and orders 
by the Prohate Court, there existed no lawful author- 
ity for such guardian to act in that capacity and. 
therefore, no lawful authority in him either to file a 
petition for sale of his ward’s property or in the Pro- 
bate Court to make an order granting such petition. 

It follows that the title attempted to have been con- 
veyed by the guardian was not conveyed but remained 
vested in his ward, and, if divested at all that title was 
necessarily divested by an order made without notice 
to anybody on the 27th day of December, 1907, which 
was more than eight years after the purported sale. 

“Where after the submission of a cause a 
party dies, a revivor may be obviated by entering 
a decree nunc pro tunc as of the date of the hear- 
ing. But a decree entered nune pro tunc pre- 
supposes a decree previously passed or allowed 
and not entered. or else a cause which has been 
heard and is under advisement. The expedient 
can not be resorted to for the purpose of validat- 
ing a proceeding which was void at the time it 
was had.” 21 C.J. 652. 

“Moreover, this fiction or a decree nunc pro 
tunc is not indulged or given effect for any other 
purpose than that of making the decree valid as 
between the parties. So far as the enforcement 
of the decree is concerned, it is to be considered 
as being in force only from the time when it is 
actually entered.” 10R.C. L. 561. 

In Eslow vs. Township of Albion, et al, 32 Mich. 
193, it is held: 

“Equity Pleading and Practice: Orders nunc 
pro tunc: Proofs taken without authority. It is 
not within the purview of an order nunc pro tune 
to operate ex post facto to give force to a cham- 
ber order which was void for want of jurisdic- 
tion, or to give validity to proofs taken in a chan- 
cery cause without authority of law under such 
void order.” 

Section 1724 of the General Statutes of Florida 
was a statute which provided in substance that the 
title of any purchaser of real estate who has held pos- 
session for five years when the purchase was for full 
value, without fraud, at a sale made by Executor of 
Guardian, should not be questioned by any heir or 
ward upon the ground of any irregularity in the pro- 
ceeding or conveyances. This provision of the statute 
was intended to cure the irregularities in such sales, 
just as the order nunc pro tunc in this case was in- 
tended to cure what appears to have been deemed to 
be an irregularity in the sale here involved. This 
Court, in an able opinion prepared by Mr. Justice 
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Ellis, in the case of McIntyre vs. Parker, 77 Fla. 690, 
82 Sou. 253, declared that that statute had no applica- 
tion in the case of a sale by a guardian under an order 
of a Judge who had no jurisdiction to make the order 
of sale and we think that the reasoning set forth in 
that opinion is entirely applicable to the instant case. 

Antone Fiehe had no right to apply to the Probate 
Court for an order for the sale of property belonging 
to Matilda P. Fiehe, except in the capacity of a duly 
appointed and qualified guardian for her and there 
was no existing valid order authorizing him to act as 
such guardian at the time when he made the applica- 
tion because the order purporting to make his ap- 
pointment, as is shown by the record, had never been 
filed nor recorded, and in this condition was inopera- 
tive and of no effect. It appears to us that to hold 
that the order nunc pro tunc made on December 27, 
1907, breathed life and vitality into the proceedings 
under which the alleged sale was made which had 
been void and of no force or effect for a period of 
more than eight years and resulted in, on the 27th day 
of December, 1907, divesting an insane person then 
under guardianship of title to her property without 
notice and without a hearing is to disregard the due 
process clause of our Constitution. 

In 6 R. C. L. 446, will be found a clear and concise 
statement of the essential elements of due process of 
law, which we quote with approval, as follows: 

“The essential elements of due process of law 
are notice, and an opportunity to be heard and to 
defend in an orderly proceeding adapted to the 
nature of the case. In fact one of the most fa- 
mous and perhaps the most often quoted defini- 
tion of due process of law is that of Daniel Web- 
ster in his argument in the Dartmouth College 
case, in which he declared that by due process of 
law was meant ‘a law which hears before it con- 
demns; which proceeds upon inquiry, and renders 
judgment only after trial’. Somewhat similar is 
the statement that it is a rule as old as the law 
that no one shall be personally bound until he has 

_ had his day in court, by which is meant, until he 

has been duly cited to appear, and has been afford- 
ed an opportunity to be heard. Judgment without 
such citation and opportunity wants all the at- 
tributes of a judicial determination; it is judicial 
usurpation and oppression and can never be up- 
held where justice is fairly administered.” 

If the practice indulged in in the instant case could 


_ avail for the purpose here sought to be accomplished. 


thereby, then the provisions of Section 1448 Revised 
Statutes of 1892, Section 3160 Revised General Stat- 
utes, as amended by Chapter 8574 Acts of 1921, will 
be of no force and effect, or could be effectually nulli- 
fied at any time. A master might be appointed to 
take testimony, as was the case in Thompkins vs. 


Thompkins, supra, the order be not recorded, testi- 
mony be taken by the purported master and submitted 
to the court, a judgment entered upon the same, and 
upon attack being made against a judgment or decree 
entered under such circumstances, the court could 
validate the whole unauthorized procedure by, with- 
out notice to anyone, entering an order nunc pro tunc. 

There is no question involved in this case about 
the authority of a chancellor to enter orders nunc pro 
tune. The only question here involved is, will such 
an order breathe life and vitality into and make valid 
and effective proceedings which otherwise would 
stand void and without force and effect? We must 
hold that such is not the function of such orders and 
that for this reason the judgment in the case at bar 
should be reversed. It is so ordered 

Reversed. 

TERRELL, C.J. and WHITFIELD and ELLIS, 
JJ., concur. 

STRUM and BROWN, JJ., dissent. 


BROWN, J. (dissenting). My view of the ques- 
tion is that the court has a continuing power over its 
records and authority to make them speak the truth. 
And where a judgment or decree or order was actu- 
ally rendered, but not actually entered on the record 
in consequence of accident or mistake, or the neglect 
of omission of the clerk, the court has the inherent 
power to order such judgment, decree or order to he 
entered nunc pro tunc, the fact of its rendition being 
satisfactorily established and no intervening rights 
of innocent third parties being prejudiced. Fla. De- 
velopment Co. vs. Polk County National Bank, 76 Fla.., 
629, 80 So. 560; 34 C.J. 71-81. 

STRUM, J., concurs. 

Opinion filed May 15, 1929. 

A writ of error to the Circuit Court for Hillsbor- 
ough County. W. T. Harrison, Judge. 

Clairbourne M. Phipps and Coles & Sree, for 
Plaintiff in Error; 

E. B. Drumwright, Mabry, Reaves & Carlton, 
Taliaferro, Morris & Carter and Reddick A. Bowman, 
for Defendant in Error. 


J. ©. McSWEEN, et al. 
Appellants, 
~WALTON COUNTY. 
STATE LIVE STOCK SANITARY 
BOARD OF FLORIDA. 
a corporation, et al, 
Appellees 
LOVE, Circuit Judge. 

This case is before this Court on two separate ap- 
peals from the Circuit Court for Walton County, one 
from the order of one of the Judges of said Curt de- 
nying an application for a temporary restraining or- 
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der, made on March 24, 1926 and the other from a 
final decree sustaining a demurrer to the bill and dis- 
missing the same, rendered August 19, 1926. The or- 
der denying the temporary injunction was affirmed 
by this Court, in an opinion filed April 30, 1927; but. 
upon a petition therefor a rehearing was granted. As 
the entire record is now before this Court, it is ex- 
pedient to dispose of both appeals at this time. 

The bill of complaint was filed in behalf of the 
several complainants who allege that they are citizens 
and taxpayers of the State of Florida, and residents 
of that part of the state within the territory described 
as being in zone 14 by Chapter 9201 Acts of 1923, the 
bill in substance attacking the constitutionality of said 
Chapter 9201, the validity of certain orders and regu- 
lations adopted by the State Live Stock Sanitary 
Board on March 2, 1926 providing for the institution 
of systematic cattle dipping in zones numbered 14 and 
16, quarantining such zones and fixing the amount of 
compensation to be paid to cattle owners for one half 
of the necessary cost and expense of dipping animals 
in connection with the process of eradicating the cat- 
tle fever tick, and the conditions prescribed for the 


payment thereof, the right of several members of said © 


Board to hold their office and also the legality of the 
office of the State veterinarian, appointed by the 
Board under the provisions of said Act. 

The bill is too voluminous to be reproduced here, 
but the several matters alleged and the charges made 
upon which complainants based their application for 
relief will be taken up and determined as far as neces- 
sary, and within reasonable limits discussed. 

The validity of the Act is assailed because, as it 
is charged, the title thereof is in violation of Art. 3, 
Sec. 16 of the Constitution of Florida, which provides 
that: 

“Each law enacted in the Legislature shall 
embrace but one subject and matters properly 
connected therewith, which subject shall be 
briefly expressed in the title.” 

The title of the Act in full is as follows: 

An Act to create a State Live Stock Sanitary 
Board and to make the same a Body Corporate 
and to prescribe the powers and duties of said 
Board, and to prescribe the qualifications of the 
members thereof, their compensation and term 
of office and providing for the giving of a bond 
by the Members of said Board for faithful per- 
formance of the duties of their office; providing 
for the employment of a State Veterinarian, pre- 
scribing his duties, term of Office, compensation 
and bond to be given; providing for the division 
of the State of Florida into quarantine areas, and 
zones, prescribing the method and system of tick 
eradication work in the State of Florida, provid- 
ing for notices to be given by said State Live 


Stock Sanitary Board; prescribing the method 
and manner of conducting tick eradication work 
and designating where the same is to be begun, 
and defining the word “Cattle” and providing for 
the payment of the costs and expenses of carrying 
on said tick eradication work; providing for the 
levy of a tax to provide the necessary funds for 
tick eradication work; prescribing the method of 
the enforcement of tick eradication work and 
providing for the sale of cattle thereunder; pre- 
scribing the duties and compensation of sheriffs 
in connection with duties imposed upon sheriffs 
by this Act. Providing for the disbursement of 
the funds arising from the sale of cattle made by 
authority of this Act, and the payment to the 
owner of the net proceeds of any and all such 
sales; providing for the repeal of all laws and 
portions thereof in conflict with this act and pro- 
viding when this Act shall become effective.” 

In support of their contention it is urged by com- 
plainants that in addition to the creation of a State 
Live Stock Sanitary Board and other matters properly 
connected therewith, other unrelated and incongruous 
matters and subjects are embraced within the body 
of the Act, instancing the provisions made for com- 
pulsory arbitration of certain designated possible dif- 
ferences that may arise between the owners of cattle 
and such Board and its officers; for the extension of 
the duties and powers of the sheriffs of the several 
counties of the State and for their compensation in 
connection therewith; also for the extension of the 
powers and duties of the Comptroller and Treasurer 
of the State, relative to the issuance and payment of 
certain warrants for the expenses of such Board and 
its officers. 

The Constitutional provision cited forbids the Leg- 
islature to embrace in one act two or more unconnect- 
ed subjects, but provisions on one subject and mat- 
ters germane thereto and connected therewith may 
be embraced in the same Act. Smith v. Chase 109 
So. 94; Fine v. Moran, 74 So. (Fla.) 417; 77 So. 533; 
Schiller v. State, 49 Fla. 25, 38 So. 706. 

The subject matter of the Act in question relates 
to tick eradication work in the State of Florida and 
provisions are made therein for the manner and 
methods of carrying on such work. 

The matters cited as constituting a departure from 
the title of the Act are but some of the particular de- 
tails of a general design, bearing a reasonable and 
logical relation to the subject matter and are included 
in the Act to effectuate the general object and pur- 
pose of this legislation. These matters advanced as 
offensive to the cited constitutional provision, when 
considered in connection with the general purpose and 
object of the Act, do not open the Act to a successful 
attack on the ground that it provides for a plurality 
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of subjects, or that the body of the Act contains pro- 
visions not connected with or germane to its subject as 
expressed in its title. 

As to the provision in the Act for compulsory ar- 
bitration, it is strongly insisted on behalf of com- 
plainants that the same is invalid for the reason that 
such a remedy or method of procedure is such a rad- 
ical change from ordinary judicial processes as, if 
such provision is not itself void as violative of the 
constitutional provisions delegating the settlement of 
differences exclusively to the Judicial department, in 
the absence of the consent of the parties to submit 
them to arbitration or some other tribunal, it is neces- 
sary to the validity of such a provision in the Act 
under consideration that the title should be not only 
broad enough to include such a radical change in legal 
procedure, but that it should be expressly referred 
to therein. 

The allegations of the bill do not show that com- 
plainants were or are affected or concerned by such 
provisions, there being no allegations or charges in 
the bill that any question or disagreement has arisen 
between such state agencies and complainants under 
which the arbitration feature of the statute has or 
could be invoked, and therefore they can not raise an 
objection to this part of the statute, unless its alleged 
invalidity renders the entire Act unconstitutional, or 
renders inoperative such portion of the Act as does 
injuriously affect their rights. State v. Philips 


Fla. , 70 So. 367; Stinson v. State Fla. , 58 
So. 722; State v. City of Sarasota Fla. , 113 So. 
473; Lainhart v. Catts Fla. , 15 So. 47. 


The provision of the Act invoking arbitration is 
applicable when the State Live Stock Sanitary Board 
or the State Veterinarian and the owner of cattle to 
be dipped, are unable to agree upon the amount of 
the costs and necessary expenses of collecting together 
and driving such cattle to and from the dipping vats, 
the owner being entitled, under the provisions of the 
Act, to receive from the State one half of such costs 
and expenses. Arbitration under the statute is a 
remedy afforded the owner for enforcing against the 
State Live Stock Sanitary Board this right, of which 
he may or may not avail himself, such Board not be- 
ing in a position to raise any objection thereto on the 
ground of its unconstitutionality. State v. State 
Board of Equalizers 84 Fla. 592, 94 So. 681. 


As the Legislature might have imposed upon the 
owner of cattle the entire cost of gathering and driv- 
ing his cattle to the dipping vat, State v. McCarty 
Ala. App. 59 So. 543, but saw fit to relieve him of 
a part of such expense, affording him a remedy by 
which he might avail himself of this liberal conces- 
sion, it is not made clearly to appear that had the leg- 
islature contemplated that the owner would have re- 


fused to avail himself of this privilege, the entire act 
would not have been passed. 

In a long line of decisions this court has consistent- 
ly held that because a part of a statute should be 
found unconstitutional, it does not necessarily render 
the whole act void; if the legislative purpose as ex- 
pressed in the valid portion can be accomplished in- 
dependent of the unconstitutional portion, and con- 
sidering the entire act, it can not be said that the leg- 
islature would not have passed the valid portion had 
it known that the invalid portion must fall. 

Philips v. Bell, 84 So. 225; 94 So. 699 and cases 
there cited. 

We can not say that if this provision of the act is 
invalid, the legislature would not have passed the valid 
portion of the act, had it known that this part must 
fall. The contrary is evidenced by the language of 
Sec. 19 of the Act where it is explicitly stated: 

“This act shall be liberally construed and if any 
portion thereof be declared invalid, the remaining 
portion of the act shall not be affected thereby and it 
is the intention of the Legislature to preserve any and 
all parts of said act if possible.” 

It being unnecessary therefore for the proper dis- 
position of this case to pass upon the validity of the 
stated provision of the act, we leave that question un- 
decided. 

Lainhart v. Catts, 75 Fla. 735; 75 So. 47. 

The further contention made in the bill that the 
title of the act violates Art. 3, Sec. 16 of the Consti- 
tution in that the act provides for the extension of 
the powers of the Sheriffs and those of the Comp- 
troller and Treasurer, are not argued in the lengthy 
brief of complainants and will be treated as aban- 
doned. 

Tampa Elec. Co. v. Bazemore, 85 Fla. 164; 96 So. 
297. 

However, complainants attack the validity of Sec- 
tions 16 and 17 of Chap. 9201, on the ground that 
thereby the Comptroller is authorized and required to 
audit and draw his warrant on the State Treasurer 
for the amount of the monthly requisition of the 
Board for its incidental expenses for the ensuing 
month as said Board may deem necessary and suffi- 
cient, and upon the receipt of such requisition is re- 
quired to endorse on the same the amount they may 
so require and the Treasurer shall thereupon trans- 
mit the amount so named in such requisition to the 
State Live Stock Sanitary Board, the position taken 
being that such sections are in violation of Sec. 24, 
Art. 4 of the Constitution of Florida which provides: 

“The Treasurer shall receive and keep all funds, 
bonds, and other securities, in such manner as may 
be prescribed by law, and shall disburse no funds, nor 
issue bonds, or other securities, except upon the order 
of the Comptroller, countersigned by the Governor, in 
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such manner as shall be prescribed by law.” 

The attack made is upon sections of the statute 
authorizing the expenditure of public funds, and 
therefore complainants as taxpayers are of right en- 
titled to have this question determined under the al- 
legations of their bill. 

The contention is that said sections require the 
Treasurer to disburse public funds upon the order of 
the Comptroller without the same being “counter- 
signed by the Governor in such manner as shall be 
prescribed by law.” The same contention was in- 
volved and disposed of by this court adversely to this 
contention of complainants in State v. Croom, 48 Fla. 
176, 37 So. 302 and reaffirmed in State v. Knott, 48 
Fla. 188, 37 So. 307. The opinion and conclusion of 
the court in State v. Croom, supra are conclusive of 
the question under consideration and we have no 
reason to depart from that decision. 

Complainants further charge in their bill that the 
State Live Stock Sanitary Board as constituted at the 
time of the filing of the bill was not a legally consti- 
tuted and existing Board for the alleged reason that 
five of the six members claiming to constitute such 
board did not possess those qualifications prescribed 
by Section 1 of the Act as essential before they could 
be legally appointed. Sec. 1 of said Act provides: 
“There is hereby created and established a Board to 
be known and designated as the State Live Stock 
Sanitary Board which shall be composed of seven 
practical live stock men resident citizens of the State 
of Florida and actively engaged in the live stock in- 
dustry, who shall be appointed by the Governor, and 
shall hold office for four years or until their success- 
ors shall have been duly appointed and qualified.” 

The bill directly attacks severally the qualifica- 
tions of five members of the Board, charges that each 
one did not possess such qualifications, that they nor 
either of them were eligible under such provision of 
the statute to hold such office and that their appoint- 
ment and commission were therefore invalid and void, 
and that such Board not being constituted according 
to law it is an invalid, illegal and void body. 


The necessary result of these charges is that the. 


title of five of the six members of such Board is at- 
tacked and if complainants’ contention is to be deter- 
mined in these proceedings, the status of each one of 
such five members as an incumbent of the public of- 
fice must be inquired into and decided. 

Assuming the constitutionality and validity of 
Sec. 1 of the Act, the office of a member of the State 
Live Stock Sanitary Board is created and established 
and thereby resulting in a legally existing de jure of- 
fice. if, as it appears from the allegations of the bill, 
the five members of the Board whose title to mem- 
bership, were appointed and commissioned as such, 
and if as it further appears from the bill they as- 


sumed to hold such office and to discharge the duties 
thereof, they are either de jure or de facto officers. 
If officers de jure, they are legally entitled to the en- 
joyment of such office—if de facto officers, holding 
office legally created and existing, then can their title 
be called into question in these proceedings? 

The generally accepted and recognized rule is, 
that in the absence of statutory provision to the con- 
trary, quo warranto proceedings are held to be the 
only proper remedy in cases in which they are avail- 
able. Thus they are held to be the exclusive method 
of determining the right to hold and exercise a pub- 
lic office. 

32 Cyc. 1415—22 Standard Ency. Proced. 17 and 
see State v. City of Sarasota Fla. 109 So. 473; 
West v. Town of Lake Placid, 120 Sou. Rep. 361; and 
when the remedy by quo warranto is available, it is 
held that there is no concurrent remedy in. equity, 
unless by virtue of statutory provision. 32 Cyc. 1415. 
5th Pomeroy’s Eq. Jur. (5th Ed.) Sec. 333. 

This doctrine is founded upon considerations of 
policy and necessity, for the protection of the public 
and individuals who may be affected thereby. “Of- 
fices are created for the benefit of the public and pri- 
vate parties are not permitted to inquire into the title 
of persons clothed with the evidence of such offices 
and in the apparent possession of their powers and 
functions. For the good order and peace of society 
their authority is to be respected and obeyed, until 
in some regular mode prescribed by law their title is 
investigated and determined.” 

Norton v. Shelby County, 118 U. S. 425, 30 L. Ed. 
178-186. 

In holding that the right to attack the title of one 
holding office and discharging the duties thereof 
can not be exercised in a court of equity, it is presup- 
posed that the office affected was validly created and 
is legally existing; but if the alleged office was not 
validly created this doctrine does not apply. 

Complainants further in their bill attack the con- 
stitutionality of the Act in question because, as they 
allege, of its provisions creating the position of State 
Veterinarian, imposing upon him certain duties, vest- 
ing him with certain powers and endowing him with 
certain characteristics, which taken and considered 
together in effect make him a public officer; but au- 
thorizes his employment by the State Live Stock San- 
itary Board, in violation of Sec. 27, Art. 3 of the Con- 
stitution, providing that, ‘““The Legislature shall pro- 
vide for the election by the people or appointment by 
the Governor of all State and County officers not 
otherwise provided for by this Constitution, and fix 
by law their duties and compensation.” 

The first question thus presented for determina- 
tion is whether the State Veterinarian is a State of- 
ficer, within the meaning of the Constitution, to be 
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appointed only by the Governor or elected by the peo- 
ple or whether he is an employee who may be ap- 
pointed or employed through some other source of 
authority. 


The pertinent provisions of Chap. 9201 creating 


the position of State Veterinarian, determining his 
qualifications, duties, powers and tenure are as fol- 
lows: 


“The Board shall have the power, and it shall 
be its duty, as soon as practicable after its or- 
ganization, to employ a person who shall be an 
experienced expert in infectious, contagious, and 
communicable diseases of cattle, hogs, and other 
domestic animals, who shall be a person of recog- 
nized ability, and a graduate of a recognized and 
reputable college of veterinary medicine, and who 
shall be known and designated as the State Veter- 
inarian. Said State Veterinarian shall be the 
chief executive officer of said Board and Secre- 
tary thereof. The State Veterinarian shall be 
paid a salary of Four Thousand ($4,000.00) Dol- 
lars annually, payable monthly, and the Board 
shall prescribe the powers and duties of said 
Veterinarian. He shall not be dismissed except 
for cause, and shall give a bond in the sum of 
Ten Thousand ($10,000.00) Dollars, payable to 
the Governor or his successors, conditioned for 
the faithful performance of his duty. The term 
of employment of the State Veterinarian shall be 
for the period of four years. (Section 7, Chap- 
ter 9201, Acts of 1923). 

“When any zone or part of zone shall have 
been placed under quarantine, and dipping vats, 
fences, corrals and pens shall have been con- 
structed, the Board may and shall by resolution 
fix the date when such regular systematic dip- 
ping of cattle shall begin. The resolution shall 
contain a schedule showing each dipping vat by 
name or number and shall show the date on 
which the first regular systematic dipping of 
cattle is to be held at each such vat and the date 
of each subsequent dipping at each such vat, and 
notice of adoption of such resolution in a news- 
paper published in such county once a week for 
two successive weeks and by posting a copy two 
weeks before dipping shall begin at the Court 
House door in each county in said zone, or as 
near as may be convenient to each and every dip- 
ping vat so to be used. It shall then become the 
duty of each and every person, or corporation 
who is then or thereafter the owner, custodian or 
person in charge of any cattle then or thereafter 
being within said zone or part of zone, to be 
dipped within said zone or part of zone, fourteen 
days from and including the first dipping date 
in said zone as specified in the aforesaid resolu- 


tion, to dip all of such cattle at one or more dip- 
ping vats described in the resolution and schedule 
as shall be most convenient upon the date speci- 
fied for dipping at such vats respectively, and 
to dip or cause to be dipped all such cattle at 
each and every fourteen days from and after the 
date of the first dipping of such cattle in such vat 
as shall be most convenient until such time as 
the Board shall discontinue dipping in such zone 
or part of zone; provided, however, when any 
owner, custodian, or person in charge of any cat- 
tle which are infested with the cattle fever tick, 
by an order, rule or regulations of the State Live 
Stock Sanitary Board be required to disinfect 
such cattle by dipping same as hereinbefore, pro- 
vided, that one-half the actual, necessary and rea- 
sonable expense incurred in collecting together 
and driving such cattle to and from the dipping 
vat by such owner, custodian or person in charge 
of same, in compliance with such order, rule or 
regulation of said State Live Stock Sanitary 
Board shall be paid by the said Board to such 
owner, custodian, or person in charge of such 
cattle, provided such actual, necessary and 
reasonable expense is incurred with the approval 
and consent of the State Live Stock Sanitary 
Board or the State Veterinarian, and provided 
further that in the event said Live Stock Sani- 
tary Board or the State Veterinarian and the 
owner, custodian, or person in charge of such cat- 
tle are unable to agree upon the cost of collect- 
ing together and driving such cattle to and from 
dipping vat or vats, then the cost shall be de- 
termined by three disinterested parties, one to 
be selected by the said Board or State Veteri- 
narian, one by the owner, custodian, or person in 
charge of such cattle, and such disinterested per- 
sons shall jointly agree upon the third disinterest- 
ed person, and the findings of such disinterested 
persons shall be binding upon the Board and the 
owner, custodian or person in charge of such cat- 
tle. In the event the arbitrators refuse or neg- 
lect to determine the actual, necessary or reason- 
able expense herein mentioned, then the State 
Live Stock Sanitary Board may at its option 
proceed to collect together and drive to and from 
the vat or vats the cattle of such owner, cus- 
todian or person in charge of such cattle, and 
one-half of the expense so incurred by the said 
Board shall be and become a charge against the 
owner, custodian, or person in charge of such 
cattle, and if not paid in thirty days, then a lien 
upon the cattle so collected together and driven 
to the vat or vats is hereby created for such 
amount in favor of said State Live Stock Sani- 
tary Board. 
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“Whenever the State Live Stock Sanitary 
Board shall adopt the pasture rotation method of 
tick eradication, as provided for in this Act, and 
shall require the removal from the Zone or part 
of Zone in which systematic tick eradication 
work is being carried on of cattle of any owner, 
custodian or person in charge of such cattle, the 
said Board shall furnish the necessary assistants 
required to remove such cattle from such zone or 
part of zone, or in lieu thereof the State Live 
Stock Sanitary Board may, at its election, pay 
to such owner, custodian or person in charge of 
such cattle, the actual necessary or reasonable ex- 
pense to be incurred by such owner, custodian or 
person in charge of such cattle in so complying 
with the requirements of the Board in removing 
such cattle from such zone or part of zone as 
hereinbefore provided. 
“In the event the State Live Stock Sanitary 
Board and the owner, custodian or person in 
charge of any cattle shall be unable to agree upon 
the actual necessary and reasonable expense of 
collecting together and driving such cattle to and 
from the dipping vat or vats, and such owner, 
custodian or person in charge of such cattle shall, 
during the time of such disagreement, be com- 
pelled to comply with the requirements of this 
Act as to dipping cattle, such owner, custodian or 
person in charge of such cattle shall be entitled 
to recover from the Board one-half of the actual 
necessary and reasonable expense so incurred by 
him under this Act. The amount thereof to be 
fixed by arbitration as hereinbefore provided.” 
From these provisions, it is to be noted that fhe 
statute does not specifically create the “office” of 
State Veterinarian to be filled in some designated 
manner, but confers upon the State Live Stock Sani- 
tary Board the power and imposes upon it the duty to 
employ a person who shall be an experienced expert 
in infectious, contagious and communicable diseases of 
cattle, hogs and other domestic animals; one who is of 
recognized ability, a graduate of a recognized and 
reputable college of veterinary medicine, who shail be 
known and designated as “The State Veterinarian”. 
Such State Veterinarian, the statute further provides 
in See. 7, shall be: (1) Chief Executive officer of 
said Board, (2) the Secretary thereof and (3) his 
powers and duties shall be prescribed by the Board. 
(4) His salary is fixed at the sum of $4,000.00 an- 
nually, payable monthly, (5) he is required to give a 
bond in the sum of $10,000.00 for the faithful per- 
formance of his duties, (6) his term of employment 
is for four years, and (7) he shall not be dismissed 
therefrom without cause. In Section 11, he is author- 
ized (8) to approve the expense incident to collecting 
and driving cattle to the dipping vats, one-half of 


which is to be paid by the State. In the event of a dis- 
agreement as to such expense between the owner of 
such cattle and the Board or the State Veterinarian, 
the latter is authorized (9) to choose one of the three 
arbitrators, to determine such expense, whose findings 
it is provided shall be binding upon the Board and 
owner. (10) In event of such disagreement as to the 
expense mentioned, and the owner is compelled to 
comply with the requirements of the Act as to dipping 
his cattle, the owner, it is provided, may recover from 
the Board one-half of such expense to be fixed by the 
three arbitrators, designated as in said act provided, 
one of whom the Board or State Veterinarian is au- 
thorized to appoint. (11) In the title to the act his po- 
sition is designated as an “office”, the following lan- 
guage being used: “Providing for the employment of 
a State Veterinarian, prescribing his duties, term of 
office, compensation and Bond to be given.” 

It may be helpful to obtain a clear understanding 
of the nature of certain of the characteristics of the 
State Veterinarian, to take into consideration: 

1st. That the position and the duties of State 
Veterinarian being creatures of the Statute remain 
even though the incumbent dies, and, 

2nd. That he is the Chief Executive officer of 
the Board. While the Statute does not specifically de- 
fine all of his duties, yet their scope and extent may 
be determined from the meaning of the term and the 
nature of the administrative functions of such Board. 
This court has defined the term “Executive”, as ap- 
plied to the Chief Executive officer of the State, the 
Governor, to mean, “A duty appertaining to the execu- 
tion of the laws as they exist.” Advisory Opinion, 23 
Fla. 297; 6 So. 925. An executive officer is defined 
in 23 C.J. 982, as “one in whom resides the power to 
execute the laws; one whose duties are mainly to 
cause the laws to be executed and obeyed.” 

As the members of the State Live Stock Sanitary 
Board receive no compensation for their services ex- 
cept for the actual and necesary expenses paid or in- 
curred in the discharge of their duties, it is obvious 
that this body functions, as doubtless it was contem- 
plated they should, more as a deliberative body and in 
making general rules and regulations, which, under 
the power conferred on this body by the Statute, have 
the force and effect of statutes, if within the scope and 
intent of the authority conferred by statute, are rea- 
sonable and just with reference to all rights materially 
affected thereby and are in accord with applicable 
organic provisions and limitations. State v. Jackson- 
ville Terminal Co. Fla. , 106 So. 576, Bailey 
v. Van Pelt, 78 Fla. 337, 353; 82 So. 789. 

To its chief executive officer is left the duty of 
enforcing such rules and regulations and of the details 
of administering these rules and regulations as well 
as largely of effectuating the purpose and intent of 
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the statute itself. 

Are these enumerated duties, powers and at- 
tributes, those of a public officer or simply an em- 
ployee? In State vs. Sheats, 83 So. 508, this court, in 
discussing the characteristics of an “office” as dis- 
tinguished from “employment” held that: “Some of- 
fices are merely clerical or ministerial; but they are 
useful in enforcing the powers conferred on other of- 
ficers and tribunals and they are usually designated 
as offices by the law and have features of tenure, 
duration and of duties prescribed by law, which dif- 
ferentiate an office from a mere employment.” 

In State v. Hocker, 39 Fla. 477, 22 So. 721; 63 
A. S. R. 174, a comprehensive and extended definition 
of the terms “office” and “officers” is given, which 
has frequently been cited and approved by this court, 
and is stated in the first headnote in the following 
language: 

“The term “office” implies a delegation of a 
portion of the sovereign power to, and possession 
of it by, the person filling the office; a public 
office being an agency for the state, and the 
person whose duty it is to perform the agency be- 
ing a public officer. The term embraces the idea 
of tenure, duration, and duties, and has respect 
to a public trust to be exercised in behalf of gov- 
ernment, and not to a merely transient, occasional, 
or incidental employment. A person in the serv- 
ice of the government, who derives his position 
from a duly and legally authorized election or 
appointment, whose duties are continuous in 
their nature, and defined by rules prescribed by 
government, and not by contract, consisting of 
the exercise of important public powers, trusts 
or duties, as a part of the regular administration 
of the government, the place and the duties re- 
maining though the incumbent dies or is changed, 
is a public officer; every “office’’, in the consti- 
tutional meaning of the term, implying an au- 
thority to exercise some portion of the sovereign 
power, either in making, executing, or administer- 
ing the laws. A state officer is one who falls 
within this definition, and whose field for the 
exercise of his jurisdiction, duties and powers is 
coextensive with the limits of the state, and ex- 
tends to every part of it.” 

Cited and quoted in Dade County vs. State, 116 
So. 72-76. 


In the same opinion, State v. Hocker, the Court 
says: 


“The act in question, makes the board of legal 
examiners created by it the sole and exclusive 
instrument by and through which this highly im- 
portant and delicate governmental power is to be 
exercised and thereby confers upon them the ex- 
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ercise of governmental functions. The duties it 
prescribes for them are lasting and continuous, 
and not merely casual, temporary or incidental, 
but the place and duties remain even if the per- 
sons appointed to perform them shall die or re- 
sign. It prescribes a regular tenure of office, 
with fixed periods when successors are to be ap- 
pointed; and emoluments are prescribed, par- 
simonious though they may be in amount. The 
office and the officers are created by govern- 
mental authority for the discharge of legally pre- 
scribed public duties as part of the sovereign 
power of the state and for the public good. They 
are not only clothed with power to apply the test 
of all applicants, and to judge of such fitness but 
are further empowered by rules of their own 
adoption, to prescribe the scope and character of 
such test. They are state officers, because the 
field for the exercise of their jurisdiction, duties 
and powers is co-extensive with the limits of the 
State, and extends to every part of it.” 

See also State Ex Rel Swearingen v. Jones, 
79 Fla. 56; 84 Sou. Rep. 84. 

Applying these tests to the statutes under consid- 
eration, we find that the designated State Veterina- 
rian is authorized, if at all, governmental authority 
for the discharge of legally prescribed public duties 
for the public welfare. Such duties are continuous 
and lasting in their nature, and not merely casual, 
temporary or incidental, but the place and duties re- 
main even though the incumbent dies or resigns. 
These duties are defined by rules prescribed both by 
the act itself and by the Board under authority of the 
Statute and not by contract and consist of the exer- 
cise of important public powers, trusts and activities, 
as a part of the regular administration of govern- 
mental functions. The State Veterinarian, in his ca- 
pacity as Chief Executive officer of the State Live 
Stock Sanitary Board, is charged with the duty of 
executing or causing to be enforced the valid rules and 
regulations of such board, which have the force and 
effect of a law of the Legislature; and like the ardi- 
nances of a municipality, they may be said to be in 
force by authority of the State. Pierce v. Doolittle, 
130 Iowa, 6 L. R. A. (N.S.) 143—State v. Rosmussler, 
7 Idaho 1, 97 A. S. R. 234; and therefore are a part 
of the sovereign power of the state. 

The powers and duties conferred upon the State 
Veterinarian by the Statutes cited as well as by the 
rules and regulations of the Board aforesaid, are most 
important, varied and delicate in their nature, which 
can be successfully performed only by one of large 
experience and knowledge of affairs, and are in a high 
degree authoritative, discretionary and final in their 
character. He is the instrument by and through 
which such Board functions and the object, purpose 
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and intent of the act in question effectuated. 

The administrative functions in the execution of 
the powers and duties conferred by statutes and the 
rules and regulations of the Board of which he is the 
Chief Executive officer, require the exercise of State 
governmental authority, involving discretion and re- 
sponsibility, and not merely clerical or expert assist- 
ance, and are such as the Constitution contemplates 
shall be performed by officers elected by the people or 
appointed by the Governor. | 

If the powers and duties of the State Veterinarian 
prescribed by the rules and regulations of the State 
Live Stock Sanitary Board, which may be construed 
as an attempt to confer upon such Veterinarian sov- 
ereign powers be eliminated as unauthorized by a 
valid statute, yet there remains the powers and duties 
prescribed by the statute cited, the exercise of which 
the Constitution contemplates shall be by and only by 
a duly elected or appointed officer. These powers and 
duties enter into the very reason for the existence of 
such position, if the obvious intent of the Legislature 
is to be regarded with respect to the position of the 
State Veterinarian, his powers, duties, emoluments, 
tenure and his liabilities, and therefore it is imprac- 
ticable to eliminate from the statutes all of the pro- 
visions that serve to render the position an office in- 
stead of an employment, leaving merely a shell with- 
out the meat, a shadow without the substance. Hold- 
ing as we do that the State Veterinarian can be cre- 
ated only by the appointment of the Governor or 
elected by the people, it follows that such position as 
is attempted to be created by the Act is unconstitu- 
tional and that part of the Act providing for the ap- 
pointment of such officer is void and unconstitutional. 
While it is clearly the province of the Legislature to 
create an office of the nature herein considered, yet 
the Constitution of the State expressly and manda- 
torily requires that provisions shall be made to fill 
such offices either by an election by the people or ap- 
pointment by the Governor. Art. 3, Sec. 27. As the 
Legislature has not yet made such provisions there ex- 
ists no authority to appoint such an officer. 

It is further contended that Sec. 8 of Chap. 9201, 
violates organic law in that by the declaration therein 
stated, viz: “It is hereby found and declared that the 
territory and cattle in the State of Florida are infested 
with the cattle fever tick,” and in enacting the further 
provisions of said section based upon such determina- 
tion the legislature assumed power to determine and 
did finally determine questions of law and fact which 
are properly within the province only of the judiciary 
department to determine. Further, it is alleged that 
the said declaration of the Legislature was made “not 
only without any knowledge of the facts so found and 
so declared, but also without giving any hearing to 
the complainants as the owners of cattle and as citi- 


93 


zens and tax payers” * * without which it is claimed 
complainants were denied due process of law under 
both state and Federal constitutions. Thus complain- 
ants seek to invoke a judicial review of the Legisla- 
tive determination as to facts and assail such deter- 
mination as being made by the Legislature “without 
any knowledge of the facts so found and declared.” 
Without any prolonged discussion of this contention, 
but after a full and careful consideration of the argu- 
ment and authorities set forth in the extremely full 
and comprehensive brief of complainant, we can not 
agree therewith. The determination of facts upon 
which the validity or constitutionality of statutes may 
depend is primarily for the legislature, the general 
rule being that the courts will acquiesce in the legis- 


_ lative decision unless it is clearly erroneous, arbitrary 


or wholly unwarranted. 

Lainhart vs. Catts Fla. , 75 So. 47. 

In the instant case the matter alleged to have been 
determined by the legislature without knowledge of 
the facts, is a matter of common knowledge, as it is 
generally and well recognized that cattle generally in 
the State, especially those running at large, were at 
the time of the enactment of such legislation infested 
with the cattle fever tick; that such infestation was 
and is the cause of Texas fever, a communicable and 
dangerous cattle disease. State v. McCarty Ala. 
App. , 59 So. 543. While there may exist some 
dissension from this theory generally accepted as an 
established and scientific fact, yet the courts have no 
power to determine the merits of conflicting theories, 
upon which the legislature has assumed to pass, and 
by judicial determination, in each separate case aris- 
ing, sustain or defeat legislation according to whether 
the courts happen to approve or disapprove of the 
legislative determination or whether the facts adduced 
in one case support such legislative determination and 
in another tend to refute it. 6 R. C. L. 114. 

It is contended however that the allegations of the 
bill in this respect are admitted by the demurrer to be 
taken as true for the purpose of determining the 
validity of this Act. This position is not tenable as the 
law is to be tested as to its validity in this respect by its 
language in the light of such matters as will be taken 
judicial notice of by the Court. This statement is not 
to be taken as holding that the courts are not open to 
review any exercise of legislative determination, as 
there may be cases of such flagrant abuse of legisla- 
tive power as would warrant the intervention of a 
court of equity to protect the Constitutional rights of 
individuals and citizens because of arbitrary and 
wholly unwarranted legislation. Lainhart vs. Catts 
supra. In the light of matters of which the Court 
takes judicial notice, the allegations of the bill are not 
sufficient nor are they of such a character as would 
warrant an investigation by the Court of the knowl- 
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edge or lack of knowledge by the legislature of the 
facts stated to be determined in the Act, at the time 
of its passage. 

Due process of law was not denied complainants 
in that they were not given an opportunity to be heard 
by the legislature in the determination of the facts 
declared. Though it may be that complainant’s par- 
ticular cattle may not have been infested with the 
cattle tick, it does not follow from the allegations of 
the bill that they might not at any time be exposed 
to such infestation and thereby communicate the dis- 
case to other cattle. Clearly this is a matter for the 
legislature to determine in the exercise of its police 
powers in the protection and promotion of an impor- 
tant industry by controlling, minimizing and if possi- 
ble stamping out a dangerous and communicable in- 
fection to which cattle are subject. 

It is unnecessary to pass upon the further conten- 
tions made in the bill to the effect that tick eradica- 
tion work in Zone 14, the quarantine of said Zone and 
the rules and regulations adopted by the Board for 
carrying on said work is contrary to law and are un- 
authorized, void and invalid for the reason that sys- 
tematic tick eradication work and dipping cattle to 
that end in Zones 14 and 16, including the territory 
specifically involved in this case was completed on 
Nov. 12, 1927 and such Zones officially declared free 
from cattle fever tick and released from quarantine 
effective Dec. 1, 1927, as appears from certified copies 
of orders of the State Live Stock Sanitary Board and 
Rule 1, Revision 26, U. S. Department of Agriculture 
filed at the oral argument of this case. Occurrence 
of such events may be shown to appellate courts by 
extrinsic evidence. 3 C.J. 115. Thereby these are 
rendered moot questions as the relief prayed for can 
not now be granted, or the events with reference to 
which such relief is sought having taken place, the 
relief prayed for can not be made effective. 

The alleged jurisdictional defect presented to this 
court by an amendment made here to the motion for 
an injunction attacking the passage of the act, because 
it appears from the Senate Journal for the year 1923, 
that the majority of the Senators present did not vote 
for the passage of the bill cannot be sustained. Coun- 
sel for complainants has not argued this question in 
his brief and an inspection and reading of the Senate 
Journal does not disclose anything to show that the 
act in question was not passed in conformity to Con- 
stitutional requirements. 

For the error stated the orders appealed from are 
reversed and the cause is remanded for appropriate 
proceedings. 

WHITFIELD, ELLIS and STRUM, JJ., concur. 

TERRELL, C.J. and BROWN, J., dissent. 

BUFORD, J., disqualified. 

Opinion filed May 9, 1929. 
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This was a suit in ejectment. 

There was an instructed verdict for the defend- 
ants. 

Final judgment was entered on the verdict. 

The record is rather voluminous, but the real ques- 
tion involved is easily segregated from the remainder 
of the record. 

The rights of the parties turn on the correct loca- 
tion of the North line of Section 14, Township 27 S., 
Range 37 E. There was introduced in evidence a gov- 
ernment plat of that part of the section involved in 
this litigation and also the field notes of the govern- 
ment survey of that part of the section. The record 
shows that three surveyors, to-wit: Paxton, Inskeep 
and Canova, each surveyed the North line of this sec- 
tion and located the same conforming to the calls of 
the field notes, except in this: There is a statement 
in the field notes as follows, “This line crosses river 
about 12 chs. South of Merritts Island”, and these 
surveyors testified in effect that a line run conform- 
ing to the field notes in other respects would not pass 
South of Merritts Island, but would cross the lower 
end of Merritts Island. Mr. Inskeep further testified 
that he had surveyed the Township line on the South 
and through the range lines to the Township line on 
the North and that he located the section line, that is 
the North line of Section 14, according to the field 
notes. He also testified that a line run which would, 
being extended, fall 12 chains South of Merritts Is- 
land would not otherwise meet the calls in the field 
notes. This witness also testified as follows: 

“I started from the Northwest corner of the 
Township identified by the original notes and 
continued East. The Northwest Corner of the 
Township is located West of the Banana River 
and West of the Indian River. 

From the Northwest Corner of the Township, 
as identified from the Government Field Notes, 
I ran East to the West Shore of the Indian River, 
in accordance with the directions and distances 
of the Field Notes. Proceeding from the West 
bank of the Indian River, I triangulated the dis- 
tance across the Indian River, went East across 
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Merritts Island, on the East side of Merritts Is- 
land and on the West side of Banana River I 
found a cross on a coquina rock which was set 
by Henry Merrell, which has been used as the 
North line of the Township for Thirty years any- 
way.” 

(On motion, the statement of witness that cross on 

coquina rock was found was stricken.) 

“That point was in the same line as shown by 
the Field Notes of the Survey. I then triangu- 
lated the Banana River and continued East to the 
West shore of the Atiantic Ocean. Proceeding 
in the lines and distances given by the Field 
Notes, I traversed the West shore of the Atlantic 
Ocean South to the South line of the Township, 
as shown on the recorded plat of India Atlantic. 
I followed the lines as laid down by the Field 
Notes from the Banana River to the Atlantic 
Ocean, the same direction given by the Field 
Notes. The distances did not vary much from 
the Field Notes, don’t know what the variation is. 
I checked the correctness of the South line of the 
Township as marked on the ground and shown 
on the recorded plat of India Atlantic, checked 
the distance between the North and South line of 
the Township. The distance I mean between the 
North and South line of the Township is not ex- 
actly the distance shown by the Field Notes. The 
distance as shown by the Field Notes between 
the North and South line of the Township is 
31688 feet, and the distance I measured is 31852 
feet, a distance of six miles. That’s a variation 
of twenty-seven feet to the mile. The map which 
I hold in my hand represents the survey which I 
made of the North line of the Township and the 
measurement to the South line.” 

There was other evidence which corroborated the 
testimony of the surveyors named. The Government 
plat above referred to did not purport to be a plat of 
Merritts Island. It purported to be a plat of that 
part of the above named Township lying between In- 
dian River and the Atlantic Ocean and did not purport 
to definitely locate Merritts Island. The plaintiff 
later offered in evidence a Government plat of Mer- 
ritts Island. This plat was made in 1877, which was 
after the date of the patent to the lands involved in 
this suit. That plat shows that according to the Gov- 
ernment survey of Merritts Island the South part of 
the Island lies in Section 14 and that it does not end 
in Section 11 and North of the North boundary line 
of Section 14, as is suggested in the Field Notes of 
that part of Section 14 involved in this suit. 

It appears to us that there was abundance of evi- 
dence to show that the statement contained in the 
Field Notes above quoted, “This line crosses river 
about 12 chs. South of Merritts Island”, is an error 


and that the showing of Merritts Island on that plat 
by a sketch drawn in accordance with that statement 
in the Field Notes is also an error. This conclusion 
is borne out to a practical certainty by the later Gov- 
ernment survey of Merritts Island and the plat of 
Merritts Island drawn in accordance with that survey 
which shows that the North line of section 14 does 
not lie South of the Island, but crosses the Island some 
distance above the Southern point thereof. 

It appears to us that the proposition of law con- 
tended for by the appellants, “that the description of 
lands and plat of original survey filed in the Generai 
Land Office as made by the Surveyor General from 
the Field Notes are conclusive and the section lines 
and corners as laid down in the description and plat 
are binding upon the general government and upon 
all persons concerned”, as stated in Kirsh et al vs. 
Persinger, 87 Fla. 364, 110 Sou. 166, is not questioned 
nor disputed in this case and that the trouble is that 
the location of the Northern boundary line of Section 
14 as affecting the lands involved in this suit has be- 
come confused with the location of the Southern end 
of Merritts Island. It must be borne in mind that the 
field notes and survey and plat involving the lands, the 
title to which is here in question, did not include any 
part of a survey of Merritts Island and that Merritts 
Island was not correctly located on that plat could not 
serve to change the true location of the lines of the 
lands which were included within the survey, the 
field notes and the plat. 

The law is too well settled to require any explana- 
tion, argument or in fact further enunciation by this 
Court that whenever a call in field notes is irrecon- 
Cilable and incongruous with other calls of field notes 
or a grant by which a survey may be located and 
which call appears to have been inserted by mistake, 
it may be wholly rejected and disregarded. Ulman vs. 
Clark 100 Fed. 181 to 184; White vs. Luning 93 U. S. 
514, 23 Law Ed. 938; Shipp vs. Miller 2 Wheat 316, 
4 Law. Ed. 248, 4 R. C. L. 110, Sec. 47. And further, 
that where there is a variance between the plat and 
the field notes of the original survey of public lands 
the former must control. Herrington vs. Boehmer 
66 Pac. 214, Bradshaw vs. Edolen 92 S. W. 291, 9 C. J. 
210. 

It is also the well settled law that the location of 
the survey upon the ground is a fact to be ascertained 
by the jury, and, therefore, the location of the North 
line of section 14 was a question of fact to be deter- 
mined by the jury in this case and there was before 
the court and jury substantial evidence to show that 
the North line of section 14 extended would not run 
South of Merritts Island, but, in fact, would cross 
Merritts Island. We are not prepared to say that this 
evidence was conclusive on that point, but we must 
say that it was substantial evidence tending to prove 
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that fact and that a later Government plat of Merritts 
Island showing the North line of section 14 crossing 
the Island was competent evidence tending to show 
that the call in the former survey, not including a 
survey of Merritts Island, which stated that this line 
would run about 12 chains South of Merritts Island 
was a mistake. 

If authority were needed to uphold this position, 
it could be found in the case of Barclay vs. Powell, 
6 Pet. 498, 8 Law. Ed. 477; Maria Josefa Cavazos vs. 
Manuel Trevino and Eben Cobb 6 Wall 773, 18 Law. 
Ed. 813; French-Glenn Livestock Co. vs. Springer 185 
U. S. 47, 46 Law. Ed. 800; Dowl vs. Weineman 93 
N.W. 279, 9 C.J. 289, 4 R. C. L. 76. 

In Gravett vs. Turner et al, 77 Fla. 311, 81 Sou. 
476, this Court say: 

“A party moving for a directed verdict, ad- 
mits not only the facts stated in the evidence ad- 
duced, but also admits every conclusion favor- 
able to the adverse party that a jury might fair- 
ly and reasonably infer from the evidence. 

“When the facts are not in dispute, and the 
evidence, with all the inferences that a jury may 
lawfully deduce from it, does not, as a matter of 
law, have a tendency to establish the cause of ac- 
tion alleged, the judge may direct a verdict for 
the defendant. But the court should never direct 
a verdict for one party unless the evidence is such 
that no view which the jury may lawfully take 
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of it favorable to the opposite party can be sus- 
tained under the law.” 
In Branford State Bank vs Howell Co., 88 Fla. 493, 
102 Sou. 649, this Court say: 

“The judge should never direct a verdict for 
one party unless the evidence is such that no view 
which the jury-may lawfully take of it favorable 
to the other party can be sustained, nor should 
a motion for directed verdict be granted where 
the evidence is conflicting or will admit of dif- 
ferent reasonable inferences, or if there is evi- 
dence tending to prove the issue. Under our 
jurisprudence the matter of directing a verdict 
as authorized by Section 2696, Revised General 
Statutes of Florida is a delicate one and should 
be cautiously exercised.” 

For the reasons stated, it appears to us that there was 


error and the judgment should be reversed. It is so 
ordered. 


Reversed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed May 20, 1929. 
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